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1. Introduction

Liberal professions are occupations requiring
special training in the liberal arts or sciences. This
sector is usually characterised by a high level of
regulation, in the form of either State regulation or
self-regulation by professional bodies. The work
of the Commission so far has concentrated on a
limited number of professions, namely lawyers,
notaries, accountants, architects, engineers and
pharmacists.

Professional services, meaning in this context
services provided by liberal professions, have an
important role to play in improving the competi-
tiveness of the European economy. They are
inputs for the economy and business, and their
quality and competitiveness have substantial spill
over effects. The Italian Antitrust Authority has
estimated that in Italy an average of 6% of costs of
exporting firms are due to professional services.
Thus greater variety in prices and quality, as well
as greater innovation in professional services
could go a long way in improving the competitive-
ness of European enterprises and fostering GDP
growth in the EU. For these reasons the modern-
ization of professional services should be seen as
part of the Lisbon agenda.

Professional services are also important because of
their direct impact on consumers. For the foresee-
able future competition for professional services
will continue to take place mainly at the local
level. Greater choice in the range of services avail-
able and in prices empowers users to choose the
combination of price and quality which better suits
their needs.

2. Commission action in the field of

competition for professional services

In order to obtain a better understanding of the
regulation of liberal professions and its effects the

Commission undertook a substantial stocktaking
exercise in 2002 and 2003.

In March 2003, the Commission published an
independent study on the professions carried out
by the Institute of Higher Studies in Vienna (1).
The study underlines the wide disparities in levels
of regulation across the EU, with countries such as
Italy, Austria and Germany maintaining very high
levels of regulation, while Ireland, the UK,
Denmark and the Netherlands have considerably
more liberal regimes. It also reveals links between
excessive regulation and economic inefficiency.

At the same time, the Commission published an
invitation for interested parties to comment on
regulation in the professions. The exercise
attracted around 250 responses from across the
EU, mainly from professionals but also from
consumers. An overview of the nearly 250
responses received, as well as of the rules and
regulations existing in the 15 Member States was
made available on the internet (2). The stocktaking
exercise was closed by a Conference on the Regu-
lation of Professional Services held on 28 October
2003 in Brussels. The Conference brought
together 260 representatives of the professions,
their clients, consumer organisations, competition
authorities, policy makers as well as the academic
world.

The stocktaking exercise allowed the Commission
to evaluate the market failures existing in these
sectors and the answers brought to them in
different regulatory regimes. The various parties
concerned also brought new elements to the
debate, such as the diverse cultural sensitivities
and the need to empower consumers.

During and after the stocktaking exercise the
Commission co-operated closely with other
competition authorities. On several occasions the
regulation of professional services was discussed
in meetings with Directors General and experts of
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(1) ‘Economic Impact of regulation in the field of liberal professions in different EU Member States’, Ian Paterson, Marcel Fink,
Anthony Ogus, Institute for Advanced Studies, Vienna, January 2003.

(2) Full details of the activity of the Commission in this field (the Commission report, the study, transcripts and
recordings of the speeches at the Conference) are accessible at: http://europa.eu.int/comm/competition/liberalization/conference/
libprofconference.htm.



National Competition Authorities. In parallel, the
Commission carried out traditional casework. Ten
years after its first decision condemning the fixed
tariffs for professional services — in that case
those provided by Italian customs agents (1) — the
Commission is disappointed to see that minimum
price levels still persist. This is why on 24 June
2004 it took a decision against the Belgian Archi-
tects’ Association in which it concluded that the
Association’s recommended minimum fee scale
constitutes a violation of EU competition rules. It
also imposed a fine of �100 000. (2)

National Competition Authorities have dealt with
notifications for clearance or exemption under
national competition law or complaints against the
conduct of professional bodies. The most common
cases have been against price-fixing by profes-
sional associations, although action against
discriminatory conditions of access to the profes-
sion, boycotting practices and advertising restric-
tions has also been taken. Five National Competi-
tion Authorities (Denmark, Ireland, Netherlands,
Finland, UK) have set up a general programme of
action to bring reform to this sector, in particular to
forbid price-fixing arrangements or recommended
tariffs.

3. Commission report on competition

in professional services

On 9 February 2004 the Commission adopted a
report on competition in professional services. (3)
The main purpose of this report is to set out the
Commission's thinking on the scope to reform or
modernise specific professional rules.

In this report the five main categories of poten-
tially restrictive regulation in the EU professions
are identified: (i) price fixing, (ii) recommended
prices, (iii) advertising regulations, (iv) entry
requirements and reserved rights, and (v) regula-
tions governing business structure and multi-disci-
plinary practices.

On the one hand, the report concludes that a signif-
icant body of empirical research shows the nega-
tive effects that excessive or outdated restrictive
regulations may have for consumers. Indeed, such
regulations may eliminate or limit competition
between service providers and thus reduce the

incentives for professionals to work cost-effi-
ciently, to lower prices, to increase quality or to
offer innovative services.

On the other hand, the report acknowledges that
there are essentially three reasons why some regu-
lation of professional services can be necessary:
first, asymmetry of information between
customers and service providers, as a defining
feature of professional services is that they require
practitioners to display a high level of technical
knowledge which consumers may not have;
second, externalities, as these services might have
an impact on third parties; and third, certain
professional services are deemed to produce
‘public goods’ that are of value for society in
general. Proponents of restrictive regulations
argue therefore that such regulations are designed
to maintain the quality of professional services and
to protect consumers from malpractice.

While the Commission acknowledges that some
regulation in this sector is justified, it believes that
in some cases more pro-competitive mechanisms
can and should be used instead of certain tradi-
tional restrictive rules.

As far as the application of EC competition rules is
concerned, the report distinguishes between the
potential liability of professional bodies and that of
the Member States.

When a professional body regulates the economic
behaviour of its members, the regulations it adopts
are decisions of associations of undertakings in the
meaning of Article 81 EC. However, regulations
which are objectively necessary to guarantee the
proper practice of the profession, as organised in
the Member State concerned, fall outside the scope
of the prohibition contained in that Article. (4)

State regulation which imposes or favours anti-
competitive conduct or reinforces its effects,
infringes Articles 3(1)(g), 10(2) and 81 EC. Where
a State delegates its policy-making power to a
professional association without sufficient safe-
guards, that is without clearly indicating the public
interest objectives to be respected, without
retaining the power to take the decisions of last
resort and without controlling the implementation,
the Member State can also be held liable for any
resulting infringement.
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(1) 93/438/EEC: Commission Decision of 30 June 1993 relating to a proceeding pursuant to Article 85 of the EEC Treaty (IV/33.407
– CNSD) OJ L 203, 13.8.1993 p. 27.

(2) Commission Decision of 24 June 2004 relating to a proceeding pursuant to Article 81 of the EC-Treaty (COMP/D3/38549 –
Orde van Architecten), C(2004)2180 final.

(3) Communication COM(2004) 83 final of the Commission of 9 February 2004, ‘Report on Competition in Professional Services’.
(4) Judgment of the Court of Justice of 19 February 2002, case C-309/99, Wouters, ECR I-1577.



Ultimately, in the Commission's view, in all scru-
tiny of professional regulation a proportionality
test should be applied. Rules must be objectively
necessary to attain a clearly articulated and legiti-
mate public interest objective and they must be the
mechanism least restrictive of competition to
achieve that objective. Such rules serve the inter-
ests of users and of the professionals alike.

The Commission Report invites all involved to
make a joint effort to reform or eliminate those
rules which are unjustified. Regulatory authorities
in the Member States and professional bodies are
invited to review existing rules taking into consid-
eration whether those rules are necessary for the
public interest, whether they are proportionate and
whether they are justified. The Commission also
intends to explore together with these actors the
need to put in place mechanisms which are pro-
competitive and lead to greater transparency in
order to strengthen consumer empowerment.

From an enforcement perspective it is clear that
since May 2004 the national competition authori-
ties and the national courts have a more prominent
role to play in assessing the legality of rules and
regulations in the professions. To the extent that
competition restrictions have their centre of
gravity in one Member State, administrative
enforcement of the EC competition rules in the
liberal professions will then mainly be the task of
the relevant National Competition Authority. The
Commission will however also continue to carry
out casework where appropriate. A coherent appli-
cation of Articles 81 and 82 will be guaranteed
through co-ordination in the European Competi-
tion Network of competition authorities.

The Commission will report in 2005 on progress in
eliminating restrictive and unjustified rules.

4. The way forward: Competition

advocacy

Following the indications in the report, DG
Competition has invited the European professional
bodies of lawyers, notaries, accountants, tax
consultants, architects, and pharmacists to bilat-
eral meetings to discuss the justification of
existing professional rules. These meetings enable
the Commission to clarify which restrictions
appear to be excessive and might need to be elimi-
nated or justified. They provide an opportunity for
the European professional bodies to explain their
understanding of the public interest objectives in
their domain and to come to an agreement with the
Commission on more pro-competitive mecha-

nisms to achieve those objectives. The European
professional bodies should then relay the Commis-
sion's concerns to the relevant national profes-
sional organisations.

More generally, DG Competition has also
embarked in a dissemination process by keeping
an open door for professional organisations that
want to discuss directly with the Commission
services. National Competition Authorities are
encouraged to do the same, in particular when
those requesting meetings are national organisa-
tions.

Experience of past modernisation efforts in the
field of professional services in some Member
States shows that a simple elimination of anti-
competitive mechanisms may not be enough to
bring about more competition to this sector.
Consequently DG Competition and DG Health
and Consumer Protection of the Commission are
liaising with consumer organisations to learn their
view on the restrictions the Commission has iden-
tified and on the ways the professions could best be
organised and take account of the interests of the
consumers.

It has been agreed that there is a need for pro-
competitive accompanying mechanisms which
increase transparency and enhance consumer
empowerment. Such mechanisms could include,
for instance, active monitoring by consumer asso-
ciations, collection and publication of survey
based historical data by independent organisations
or public announcements of the abolition of tariffs.

The Commission Report has raised the debate in
various member States and has already led some
professional bodies to reconsider the existing
regulation and to improve the information supply
to the users.

In some Member States there is also some move-
ment in the legislative field. In the UK an ongoing
independent review of legal services aims to
consider what regulatory framework would best
promote competition, innovation and the public and
consumer interest in an efficient and independent
legal sector. This review also aims to recommend a
framework which will be no more restrictive or
burdensome than is clearly justified (1). In
Germany, the government has proposed to elimi-
nate a provision granting exclusivity for legal
advice to professional lawyers, which is one of the
most restrictive in Europe. In Italy, the various
proposals on reform of liberal professions pending
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(1) See http://www.legal-services-review.org.uk/content/consult/review.htm.



at the Parliament have been consolidated in a single
text, which is currently under examination.

These developments concern also the new
Member States. Indeed, the National Competition

Authorities of some of these States have been
particularly active in this sector. The Commission
is currently proceeding with fact-finding
concerning the rules and regulations affecting
liberal professions in the new Member States.
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