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1. The importance of a proactive

approach in the antitrust field,

especially regarding emerging

markets

DG Competition has launched a comprehensive
rethinking of the use of its instruments. This has
been spread across the different fields of competi-
tion law, with the new Merger Regulation, the new
anti-trust Regulation 1/2003 and current changes
regarding State Aid.

This more proactive approach has in particular
prompted the move towards increased decentral-
ization in the antitrust field, as implemented by
Regulation 1/2003. As well as reducing unneces-
sary administrative burdens that fall on companies,
such changes in operating procedures allow the
Commission to free resources that can be devoted
to key competition issues.

In the antitrust field, one of the main goals is to
react as early as possible to competition problems.
This is to make sure that economic activity is not
impeded by anticompetitive restraints. Despite
providing for effective action by stopping abuses
and finding offenders, dealing with such restraints
on a case-by-case basis only does not allow the
Commission to influence emerging
anticompetitive strategies optimally. In a rapidly
changing economic environment, early tracking of
new anticompetitive behaviour is a necessary
addition to case work as it provides early guidance
to economic operators in an efficient manner.

Targeting anticompetitive behaviour in emerging
markets is a clear priority for two main reasons.
First, new markets are of key importance for the
development of European economies. Their
unhindered growth is an essential condition for
Europe's ability to stand its grounds in increasingly

international markets. Building a knowledge-
based society, as set out in the Lisbon strategy,
depends heavily on the vigour of competition and
innovation. The second reason is that particular
threats to competition may affect the emergence of
new markets. Indeed, in many cases, innovation
builds up as a challenge to existing technologies
and/or processes. As such, it pits new players
against established firms. Such configurations
obviously create incentives for the incumbents to
try to block or curtail the emerging dynamics in the
market place in order to defend their entrenched
position at the expense of the innovators.

It is also very important to provide guidance to
emerging markets. This may be done through a
regulatory framework in cases where market
power or technical restraints call for heightened
scrutiny. However, in other contexts, guidance
will serve to help the operators construct their
strategies with increased legal certainty and make
sure that strategies develop in ways that do not
obstruct competition.

2. Sector inquiries as an important

instrument in a proactive approach

Regulation 1/2003 has given renewed importance
to ‘sector inquiries’ as a key tool in antitrust policy
and enforcement (1). Indeed, article 17 of Regula-
tion 1/2003 provides that ‘Where the trend of trade
between Member States, the rigidity of prices or
other circumstances suggest that competition may
be restricted or distorted within the common
market, the Commission may conduct its inquiry
into a particular sector of the economy or into a
particular type of agreements across various
sectors’. To that end, ‘in the course of that inquiry,
the Commission may request the undertakings or
associations of undertakings concerned to supply
the information necessary for giving effect to

Number 2 — Summer 2004 63

Competition Policy Newsletter
A

N
TITR

U
S
T

(1) Sector Inquiries (Article 12 of Regulation 17) have been used relatively rarely in the past. However, they made a re-appearance
with the launch of three Sector Inquiries in the telecommunications sector in 1999 / 2000. The Commission decided on 27 July
1999 to open inquiries into the telecommunications sector relating to: the provision and pricing of leased lines; mobile roaming
services; and the provision of access to and use of the residential local loop. See also Commission press release of 22 October
1999, IP/99/786, Commission launches first phase of sectoral inquiry into telecommunications : leased line tariffs.



Articles 81 and 82 of the Treaty and may carry out
any inspections necessary for that purpose.’ (1)

Furthermore, ‘the Commission may invite
comments from interested parties (2)’. Sector
inquiries help to fuel debate over a particular
market, for instance with a view to harmonizing
approaches across sectors and among authorities.
Indeed, sector inquiries are set to play a key role in
policy making. In addition to wide consultation,
sector inquiries are an essential way of
approaching not only a particular case, but also to
investigate the workings of a particular sector.
Data collection undertaken in a sector inquiry
covers the legal environment as well as business
strategies, contracts, technical elements, and
financial conditions. Such a comprehensive view
is a key step in defining which competition law
principles should apply to a given sector.

Sector inquiries also serve to provide guidance to
market operators allowing them to operate with
increased legal certainty. Indeed, article 17 of
Regulation 1/2003 allows for the publication of a
report on the results of an inquiry and to hold hear-
ings on it.

3. The competition risks regarding the

provision of sport content over 3G

networks has prompted the

launching of the first sector inquiry

in the new framework

With the general objective of keeping media
markets open, the Commission is intent on
ensuring that access to key inputs in content
markets is not unduly restricted. Indeed, certain
content plays a crucial role in the media sector
today, and is a ‘must-have’ element to build up an
attractive offer. Major sports rights belong to this
category. This includes rights relating to both
international and national top football, because
football carries very powerful branding abilities
and is a key-subscription driver in many countries.

There are undoubtedly efficiencies incurred by
strong and stable relationships between content
providers and distributors, in particular to ensure
that some players do not free-ride on the promo-
tional investments made by others. But problems
are raised when operators secure exclusivity over
very long periods of time and on a large scope, or
alternatively, when rights are bundled to be sold on
an exclusive basis by sports organizations. More
generally, the restricted access to premium content
contributes to media concentration and creates the
risk of higher prices, less choice for the consumers
and reduced levels of innovation.

The Commission has consistently strived to
uphold the principles of contestable access to ‘pre-
mium content’ in the media sector, while also
taking into account the particular economics of
each situation. In the merger field, with its recent
NewsCorp / Telepiu (3) decision, the Commission
has for instance, imposed strict conditions to keep
relevant media markets open for potential entrants
and competition. In the antitrust area, the Commis-
sion has looked at a number of football leagues in
Europe, notably the UEFA Champions League,
where a formal decision was adopted in July 2003,
(4) the German Bundesliga (5) and English Premier
League cases (6).

The sector of New Media / 3rd Generation Mobile
Telecommunications networks has specific char-
acteristics which render the importance of key
sports rights crucial, for several reasons:

— popular audiovisual content will be crucial in
the uptake of the new 3G services as consumers
will need to invest in new mobile handsets;

— they are well suited to the technical conditions
of mobile devices, through the display of high-
lights video clips directly streamed by the oper-
ators;

— sports rights for sports played during the whole
season constitute a recurring source of
programming from which operators can build
attractive offers; and
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(1) Article 17 of Regulation 1/2003.
(2) Ibid.
(3) Case No COMP/M.2876 -NEWSCORP/ TELEPIU – Art. 8(2) with conditions & obligations – 2.4.2003 - press release IP/03/478.
(4) Commission Decision of 23 July 2003 relating to a proceeding pursuant to Article 81 of the EC Treaty and Article 53 of the

EEA Agreement (COMP/C.2-37.398 – Joint selling of the commercial rights of the UEFA Champions League), 8.11.2003,
OJ L 291/25.

(5) Commission press release of 24/07/2003, IP/03/1106, New marketing system for Bundesliga broadcasting rights. COMP/37.214 –
DFB, 30.10.2003, Art. 19(3) notice, OJ C 261, 30.10.2003, p. 13-15.

(6) Commission press release of 16/12/2003, IP/03/1748, Commission reaches provisional agreement with FA Premier League and
BSkyB over football rights.



— consumers are willing to pay substantial
amounts to be able to follow games that are
played when they are not in a position to watch
them live.

Furthermore, the Commission has identified several
types of conduct by established players that restrict
access to key sports content for new media opera-
tors, especially in the 3G sector. Indeed, current
operators have an interest in limiting the develop-
ment of other platforms which might in the future
represent competition for their content, or indeed
might hinder their ability to monopolize certain
key content. In that respect, three main types of
behaviours have been identified:

— Refusal to supply sport content to New Media /
3G network operators by content owners. This
may be the result of content providers and/or
distributors seeking to extract as much value as
possible from given rights through a policy of
maximum exclusivity that will thus range
across platforms to include UMTS.

— Restrictions such as bundling TV rights with
New Media / 3G rights and embargoes
favouring TV rights over New Media rights.
This serves to secure the value of TV rights
that today achieve the highest prices, to the
expense of alternative means of distribution.
Many different provisions may seek to achieve
this goal, for example the bundling of TV and
new media rights. For a long time, it was
standard practise for TV operators to acquire
all the rights even for platforms and /or means
of distributions they did not operate. Such
practices clearly render new media rights

unavailable, at the expense of the development
of new platforms. Embargoes, which mean that
the most valuable live content is reserved for
television, lead to similar effects.

— Purchase of New Media / 3G content on a
broad and exclusive basis. Rather than leverage
by traditional media, this refers to the risks of
major 3G service providers acquiring sweeping
exclusivity over content in a bid to squeeze
their competitors out of the market.

4. Outlook

The sector inquiry into the provision of sports
content over third generation mobile networks was
launched in January 2004 by the Commission (1).
The first stage of implementation of the Inquiry is
now fully under way. Information requests have
been sent to concerned undertakings and authori-
ties through a first wave of questionnaires. The
questionnaires targeted UMTS / 3G operators,
rights holders, clubs as well as federations, sports
agencies, television channels, Mobile Content
Aggregators and other relevant players. Data will
be collected and analysed extensively, and
completed by a further in-depth questionnaire.

In the second half of 2004, the launch of another
sector inquiry into content provision via the
Internet is planned. Recent developments in video
on demand for example, have shown that there is
currently intense demand in that field being
hindered, however, by the actions of established
TV operators to protect their position to the detri-
ment of new technologies and new players.
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(1) Commission press release of 30.1.2004, IP/04/134, Commission launches sector inquiry into the sale of sports rights to Internet
and 3G mobile operators.




