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1. Introduction

On 20 February 2004 the Commission took a deci-
sion requiring the Finnish Communications Regu-
latory Authority (Ficora) to withdraw its draft
regulatory measures concerning the markets for
publicly available international telephone services
provided at a fixed location in Finland. This was
the first time the Commission exercised its so-
called ‘veto power’ under Article 7 of the Direc-
tive on a common regulatory framework for elec-
tronic communications networks and services
(Framework Directive).

This decision is an important step in the implemen-
tation of the New Regulatory Framework (NRF)
as it provides clarifications on some of the tasks
which National Regulatory Authorities (NRAs)
need to carry out, as well as on some pivotal princi-
ples of market analysis under the NRF.

2. Market analysis under the NRF (1)

Under the NRF, NRAs must carry out an analysis
of the relevant markets identified by the Com-
mission as markets susceptible to ex ante regula-
tion in the electronic communications sector (2).
On the basis of their market analysis, NRAs must
determine whether a relevant market is effectively
competitive. Where a market is considered not to
be effectively competitive as a result of an
undertaking or undertakings having significant
market power (SMP) on that market, NRAs
must impose one or more obligations on this
(these) undertaking(s), or maintain or amend
such obligations where they already exist. The

notion of SMP is equivalent to that of dominance
within the meaning of Article 82 of the EC Treaty.

Under the NRF, markets must be defined and SMP
must be assessed using the same methodologies as
under competition law. In this context, NRAs must
conduct a forward looking, structural evaluation of
the relevant market, based on existing market
conditions. NRAs should determine whether the
market is prospectively competitive, and thus
whether any lack of effective competition is
durable, by taking into account expected or fore-
seeable market developments over the course of a
reasonable period.

Although NRAs are accorded discretionary
powers correlative to the complex character of the
economic, factual and legal situations, these
powers remain subject to the procedure provided
for in Article 7 of the Framework Directive. As a
consequence, where the NRA intends to — inter
alia — take a draft measure which aims at deciding
whether or not to designate an undertaking as
having SMP, it must make this draft measure
accessible to the Commission, in case it would
affect trade between Member States. If the
Commission has serious doubts as to the compati-
bility of the draft measure with Community law, it
may issue a ‘serious doubts letter’ requiring that
the draft measure be not adopted for two months. If
the Commission's concerns are not alleviated
within this period, it can take a decision requiring
the NRA to withdraw the draft measure (‘veto
decision’). This decision must be accompanied by
a detailed and objective analysis of why the
Commission considers that the draft measure
should not be adopted together with specific
proposals for amending it.
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(1) For a general review of the New Framework and the ‘Article 7 consultation mechanism’ see R. Krüger, L. Di Mauro. ‘The Article
7 consultation mechanism: managing the consolidation of the internal market for electronic communications’, (2003) 3
Competition Policy Newsletter 33.

(2) In the Commission Recommendation 2003/311/EC of 11 February 2003 on relevant product and services markets within the
electronic communications sector susceptible for ex ante regulation in accordance with Directive 2002/21/EC of the European
Parliament and of the Council of 7 March 2002 on a common regulatory framework for electronic communications networks and
services (Recommendation on relevant markets), OJ L 114,of 8.5.2003, p. 45.



3. The case of international calls

markets in Finland

3.1. The draft measures notified

The draft measures notified by Ficora concerned
the Finnish markets for (retail) publicly available
international telephone services provided at a
fixed location for residential customers and for
non-residential customers (international calls
markets). (1)

Ficora's market analyses concluded that there were
no SMP operators in either of the two defined
markets. In both cases, Ficora based its findings on
three factors: (i) the fact that there are several (app.
10) providers of international calls, (ii) the fact that
there are low barriers to entry, and (iii) the fact that
subscribers may easily acquire international calls
services from operators other than the undertaking
providing the subscriber connection. As a conse-
quence, Ficora stated that, despite the high market
shares of TeliaSonera (i.e. about 55% of the resi-
dential market and about 50% of the non-residen-
tial market), the latter did not have SMP in either
of the two markets.

3.2. The Commission's decision

Following a review of Ficora's market analyses,
the Commission had serious doubts as to the
compatibility of the draft measure with Commu-
nity law. As these doubts had not been alleviated
within the period of two months following the
serious doubts letter, the Commission issued a
veto decision.

3.2.1. The reasons for the veto decision

The information that the Commission received in
the notification and as a result of several requests
for information did not warrant the conclusion that
Ficora had undertaken the assessment in accor-
dance with Articles 14 and 16 of the Framework
Directive, which specifically refer to the notion of
SMP and the task of the NRA to determine
whether or not there is a dominant operator on the
market. The draft measure was in particular
incompatible with Article 8(2)(b) of the Frame-
work Directive (obliging NRAs to promote
competition in particular by ensuring that there is
no distortion or restriction of competition) read in
conjunction with Articles 10 and 82 of the EC
Treaty.

The Commission's view was based on two main
reasons: first, Ficora did not provide sufficient
evidence to support the finding whether or not
TeliaSonera had SMP on the markets; and second,
Ficora did not properly consider existing remedies
when conducting an SMP assessment.

3.2.1.1. Lack of evidence to support the finding of
the absence of SMP

The Commission found that Ficora did not analyse
in a sufficient degree the extent to which
TeliaSonera is in a position to behave to an appre-
ciable extent independently of its competitors,
customers and ultimately its consumers on the
relevant markets.

Ficora provided only limited information, such as
current market shares, and failed to present market
data related to other factors. Under the NRF, when
assessing the degree of effective competition in a
relevant market NRAs need to take into consider-
ation a number of indicators and base their analysis
on the principles of competition law. While infor-
mation on market shares alone was at the centre of
the ONP framework, the previous regulatory
regime in the EU, NRAs must today inform their
view on the extent to which competition is effec-
tive by reference to several factors which may be
relevant to the assessment of market power, for
example, information on changes in market shares
and prices, profitability or the relationship
between price and costs. The change of perspec-
tive could not be more radical.

Ficora, on the other hand, did not rely but on a very
few elements to reach its conclusion. Ficora some-
what recognised the limited extent of its findings
when, although finding that TeliaSonera does not
have SMP on the relevant markets, it also stated in
its notifications that TeliaSonera holds such
market power that affords it the possibility to
restrict competition.

3.2.1.2. Lack of consideration of existing
remedies

However an even more relevant concern for the
Commission was that it was not clear how Ficora
reached the conclusion that barriers to entry to the
market for publicly available international tele-
phony services provided at fixed locations are low.
In fact, one of the reasons why this market had
been identified by the Commission as a market
suitable for ex ante regulation is the presumption
that high barriers to entry exist in the absence of
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any regulation. All of Ficora's claims, that barriers
to entry into these markets are low, that end users
have access to more than one undertaking
providing international telephone services, and
that some degree of competition has developed, as
well as the resulting conclusion of a lack of SMP,
seem to rely entirely on existing regulation, such
as carrier selection, carrier pre-selection, or, at
earlier stages of the liberalisation process, the obli-
gation to interconnect and to provide access.

3.2.2. The principles behind the veto decision

3.2.2.1. Taking into account existing regulation

Ficora's market analysis exposed a potential weak-
ness of the framework lato sensu. Market condi-
tions in regulated markets are not only a function
of the competitive process, but also, and at earlier
stages of regulatory action mainly, a function of
the nature and intensity of obligations put in place
to support the development of the competitive
process. There are essentially two types of effects
that regulation can have from the point of view of
market analyses. First, regulatory obligations may
modify substitutability patterns, hence providing
grounds for market definitions which would
appear different from those which would be
observed in the absence of regulation. Second,
regulatory obligations may modify the competi-
tive conditions in the market, which would lead to
conclusions on the degree to which competition in
the market is effective that are different from those
which would be reached in the absence of regula-
tion. Both effects, of course, may be present at the
same time, which in general makes the task of
assessing effective competition in regulated
markets more complex than it is the case for non-
regulated markets.

In other words, Ficora's notification exposed the
risks linked to circularity of the line of reasoning
followed in market analyses. The circularity stems
from the fact that competitive conditions in regu-
lated markets are not exogenous to NRAs' regula-
tory decisions, but strictly depend on the way such
decisions affect them. However, NRAs' choices
also depend on an assessment of market conditions
which in turn partly depends on previous regula-
tory decisions. Hence the risk exists that the
conclusions of market analyses are based on a
flawed starting point in respect of the ‘true’ market
conditions.

In principle, the two types of effect mentioned
above can be avoided, in all those markets where
the effect of regulatory action is felt, by
conducting market analyses which implicitly or

explicitly compare the current market situation to
the market situation absent regulation. Since the
danger of using a circular approach often arises
when considering the relationship between whole-
sale and retail markets, and since any assessment
of market power needs to be based on a correctly
defined market to be meaningful, it is essential that
a correct starting point is used and that the interde-
pendence between regulation and competitive
conditions is properly considered. This exercise
may appear to be rather speculative, but in practice
a few relatively simple rules can be followed.

For what regards market definition of retail
markets for which there is no regulatory interven-
tion at the wholesale level, the effects of regulation
can be safely assumed not to exist, hence market
definition is straightforward. However, for retail
markets which rely on any type of regulation at the
wholesale level, market definition needs to be first
carried out as if no regulation were in place. The
retail market definition will then inform a correct
market definition at the wholesale level, which in
turn will give NRAs the possibility to carry out a
meaningful assessment of market power at the
wholesale level. This two-stage approach can be
referred to as a ‘green-field’ approach and has two
purposes: first, it ensures that the correct starting
point is identified for the analysis of the wholesale
market. Second, it ensures that the subsequent
assessment of the degree of effective competition
at the retail level is based on a correctly defined
wholesale market.

For what relates to the assessment of market power
in a wholesale market, if a ‘green-field’ approach
has been followed the assessment of the degree of
effective competition at the wholesale level will be
straightforward. If competition is not effective,
NRAs will then impose obligations at the whole-
sale level. This is not only likely, but also
supposed, to have an effect at the retail level. Such
effect will be felt in a number of ways, not least
through observing a greater degree of retail
competition. When assessing market power in the
retail market, it is correct for NRAs to recognise
the greater degree of competition. However, it is
also crucial that they recognise that such competi-
tion relies on regulatory intervention at the whole-
sale level.

The most obvious risks linked to circularity arise
in those instances where regulatory intervention
takes place in a market and the assessment of
market power in the same market fails to take
account of the effects of such intervention. If a
market analysis reached the conclusion that a
market is effectively competitive, but failed to
relate this conclusion to regulatory intervention on
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the same market, the outcome would be that the
NRA would not be able anymore to intervene on
that market. This would obviously lead to the para-
doxical outcome that regulation would be with-
drawn when the main reason why competition was
observed may well have been regulatory interven-
tion. Withdrawing regulation in such context
would very likely imply that market conditions
would revert to a non-competitive outcome.

3.2.2.2 Hazardous vicious circles: Ignoring
existing regulation and finding effective
competition

Ficora's market analysis provided a very good
example of the risks associated with an improper
consideration of the regulatory context. Ficora
concluded that the markets for international calls
were effectively competitive merely by referring
to one indicator of market power (market shares),
which on its own, in the absence of exceptional
circumstances, could have probably been evidence
of a dominant position according to established
case-law under EC competition rules. All other
indicators provided seemed to depend on regula-
tory intervention, and in particular on the presence
of an indirect access remedy (such as carrier selec-
tion or pre-selection).

The finding of lack of SMP on its own would
perhaps not have been as problematic as it was
considered to be when coupled with an improper
consideration of the consequences of regulatory
intervention. However, when both these aspects
are taken into account, the risk that the conclusions
reached are flawed is particularly high. It is abso-
lutely clear that the impact of regulatory interven-
tion on the market needs to be taken into account.

4. Conclusion

The key principle that the veto decision establishes
is that when carrying out market analyses NRAs
need to assess whether effective competition is or
is not entirely or primarily a result of regulation in
place, and whether the status of competition in the
defined market is likely to be different in the
absence of such regulation. In other words, consid-
eration should be given to what the outcome of the
market analysis would be likely to be in the

absence of such obligations. The mirror image of
this principle also applies: market analysis should
provide justification for existing regulatory obli-
gations which are imposed on undertakings in the
same or other closely related markets, and which
may have a substantial competitive effect on the
markets analysed.

Incidentally, this is the reason why the view that in
order to impose regulation on a wholesale market,
a NRA would be required not only to find domi-
nance in that wholesale market but also to show the
lack of effective competition in the relevant down-
stream retail market(s), is substantially flawed.
Such approach, which could be defined as a
‘double dominance test’, would imply the impossi-
bility of taking sensible regulatory decisions on the
part of NRAs. The reason for this is that retail
markets may well be found to be effectively
competitive only as a result of regulation at the
wholesale level. If NRAs failed to recognise the
causal link between regulatory obligations and
their consequences in terms of development of
effective competition, either in the same or in
closely related markets, they would end up
removing the determinants of such development
and cause the market to revert to a non-competitive
state.

It is also important to point out that the Commis-
sion, by requesting Ficora to withdraw its draft
measure, did not aim at prejudicing the outcome of
a further market analysis to be carried out by
Ficora. In other words, the fact that the vetoed draft
measure did not designate TeliaSonera as having
SMP on the relevant markets in no way indicates
that the Commission is of the opinion that
TeliaSonera should be designated as having SMP.
In fact, the Commission's veto decision is based on
criticism of the methodology Ficora applied in the
course of its market analyses, and as a result of
which no outcome of the market analyses — what-
ever it may be in terms of SMP designation —
would be appropriately justified. Therefore, in its
veto decision the Commission proposed to Ficora
to undertake, in accordance with the Guidelines on
market analysis, a thorough and complete analysis
of the economic characteristics of the relevant
markets before coming to a conclusion as to the
existence of significant market power.
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