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1. Introduction

1.1. Public service broadcasting

Traditionally public service broadcasters provided
radio and television programmes through a limited
number of analogue channels. For technical and
strategic reasons relating to the scarce availability
of the analogue spectrum, Member States exer-
cised a strict control over the broadcasting sector.
Competition only emerged in the 80's when addi-
tional transmission means, such as satellite and
cable, became available. Yet — as opposed to
other sectors — broadcasting has not been entirely
liberalised. Moreover, it is not foreseeable — nor
deemed desirable — that the activity would be left
to the market alone and that public service broad-
casting would disappear.

Although certain quality norms can be imposed on
private broadcasters, it is generally felt that public
service broadcasting is necessary for society. It has
been argued that public service broadcasting can
supply a quality that is not achievable by market
players, even with heavy regulations. Market
players are purely driven by economic consider-
ations and have no incentives to broadcast costly
programmes that do not generate sufficient reve-
nues.

The status of public service broadcasting is recog-
nised in a special protocol that is attached to the
Treaty of Amsterdam (2). In this Protocol Member
States declared that public broadcasting plays an
important role in fulfilling the democratic, social
and cultural needs of societies and that Member
States can provide funding to operators for
fulfilling these needs.

Member States have laid down the remit of public
broadcasters in national law. Considering the
Amsterdam Protocol, it is beyond discussion that
the remit of public service broadcasting can be
defined in broad terms. A mission obliging a given

broadcaster to provide 'a wide selection of
programmes, including news, general information,
education, art, sports and entertainment' can there-
fore be accepted.

As Member States have certain wishes on the
availability of programmes and their quality, they
are willing to make available considerable
amounts of money for organising public service
broadcasting. In 2001 about 15 billion � of public
funds were granted to public broadcasters in the
Member States. These funds can be based on direct
budgetary support, a licence fee or on a combina-
tion of public funds.

The broad definition of public service broad-
casting, especially when there is room for interpre-
tation, may lead to what one may call a ‘mission
creep (3)’. In addition, the total cost of providing
the public service may become very high. Various
Member States have solved the high cost burden
by introducing dual financing (public financing +
advertising) and allowing that public service
broadcasters carry out commercial activities. This,
in turn, can create problems of cross-subsidisation
and drifts into parallel markets

1.2. Neighbouring activities of public
broadcasting companies

Given the broad task of public service broad-
casting, there is a constant occasion to move into
neighbouring markets. Both vertical and hori-
zontal integration in neighbouring markets takes
place.

Providing information in television programmes
on certain products can lead to entering this
product market itself, as every viewer is also a
potential buyer of the product. A programme on
cooking may lead to the publication of cookery
books. In addition, also the need to buy certain
products, programmes but also events, can lead to
setting up neighbouring activities. One can thus
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(1) This text reflects the personal opinion of the authors. It does not intend to represent the views of DG Competition or, a fortiori, of
the Commission.

(2) Protocol on the system of public broadcasting annexed to the Treaty.
(3) The process by which a mission’s methods and goals change gradually over time.



notice that public radios have moved into the
organisation of events such as mega dance parties
and that public television stations have set up film
production companies.

Moreover, technological developments signifi-
cantly contributed to the expansion of public
broadcasting activities outside the traditional
scope of broadcasting. Due to the convergence of
markets that transmit information goods, the
internet now has become the playground of direct
competition between the written press and broad-
casters to attract viewers and to sell advertising
space. Both publishing companies and public
broadcasters have introduced on-line news sites.

It is cost efficient to move into neighbouring
markets, as the cost structure of the media industry
involves substantial economies of scale in content
production. Once created, the (digitised) content
can always be provided to an additional person at
zero marginal cost of production. Especially
websites are cost-efficient tools to convey infor-
mation to the public. Firstly, many of the costs of
production are already covered by the public
service broadcasting task (1). Secondly, most
distribution costs are borne by the users of the
information who pay for their PC and for the
communication cost, either through telephone or
satellite communication cost or subscription to a
broadband line. As digital technology is cheaper
than analogue technologies the entry barriers are
low, which reduces the risk of monopolies and
increases pluralism.

Although the television programmes and internet
services (partly) use the same content, the nature
of the two services is different. Most of the original
considerations to regulate broadcasting, such as
frequency scarcity, need to preserve pluralism,
reach of whole population are not necessarily valid
for new media services. Whereas in free-to-air
broadcasting bundled television programmes of a
fixed content are transmitted to the whole popula-
tion through a very limited number of channels,
the internet is a many-to-many interactive medium
where the individual consumer can request a
whole range of varied information to meet his/her
own specific need.

The Commission received a number of complaints
alleging that the entrance of a public broadcaster in
neighbouring markets distorts competition in these

markets where often private operators are active
already. Contrary to the complaints that the
Commission received in the nineties, now most of
the complaints on public broadcasting come from
companies that are active outside the broadcasting
sector, such as publishing and new media compa-
nies, film production companies and companies
providing technical broadcasting services.

2. State aid

Aid granted by Member States to public service
broadcasters, which distorts competition, is
incompatible with the common market, insofar as
intra-Community trade is affected. In the field of
public service broadcasting, the Commission has
accepted that Article 86(2) EC can constitute a
derogation from the State aid ban, as the public
service broadcasting task can be considered as a
service of general economic interest (SGEI).

Article 86(2) of the Treaty provides that compa-
nies, which have the task to provide a SGEI shall
be subject to the rules of the Treaty, insofar as the
application of these rules does not obstruct the
performance of the assigned task. The Commis-
sion has clarified its policy in the broadcasting
field in a Communication on the application of
State aid rules to public service broadcasting
(Broadcasting Communication) (2).

The Broadcasting Communication lays down the
principle that the State aid to public service broad-
casting should be proportionate to the net costs of
providing a clearly defined and entrusted public
service broadcasting task. Whenever a public
broadcaster carries out commercial activities in
neighbouring markets, the Commission has to
ensure that market rules are followed. This means
that no cross-subsidisation should take place to
commercial activities. Below, under section 2.1, it
will be illustrated how the Commission has
applied this principle in its decisions.

Public service broadcasters have claimed that
certain activities in neighbouring markets should
not be considered as a commercial activity, but as
part of their broad public service task. Due to
media convergence the term ‘broadcasting’ would
be outdated and the public service remit of public
broadcasters should be understood as providing
‘information services’ to society. It shouldn't
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(1) In the broadcasting sector the Commission allows that, when the same resources are used to perform public service and non-public
service tasks, the costs are allocated on the basis of the difference in the firm’s total costs with and without the non-public service
activities.

(2) Communication on the application of State aid rules to public service broadcasting, OJ C 320 of 15.11.2001, page 5.



matter through which means their programmes are
broadcasted, being either digital channels, Internet
or telephone networks.

Below under section 2.2, it will be illustrated under
which conditions the Commission can accept that
public broadcasters carry out activities in neigh-
bouring markets as a SGEI.

2.1. Cross-subsidisation to non-public
service activities in neighbouring
markets

In its decision on ZDF Media Park the Commis-
sion assessed whether the investment by a subsid-
iary of the German public broadcaster in a theme
park related to the programmes of ZDF constituted
incompatible State aid (1). As the subsidiary acted
as a private investor and all transactions would be
done at market conditions, the Commission
concluded that no cross-subsidisation from the
broadcasting fees took place. So, no State aid was
involved.

Recently, the Commission has analysed the annual
financing of a number of free-to-air general
interest channels of public broadcasters (2). DG
Competition's services have sent letters to Italy,
Spain, France and Portugal explaining which
measures they should implement to ensure for the
future that the recurrent financing systems of the
public service broadcasters comply with State aid
rules. DG Competition's services have proposed
that the Member States put in place safeguards to
avoid future spill-over State aid to neighbouring
markets.

For this purpose (i) separate accounting should be
applied between commercial and public service
activities in accordance with the Transparency
Directive, (ii) mechanisms need to be introduced
to avoid over-compensation of public service
costs, (iii) market prices have to be applied for the
commercial activities, and (iv) the arm's length
relationship has to be followed between the public
service broadcaster and its commercial subsid-
iaries.

2.2. State funding for public service
activities in neighbouring markets

In other decisions the Commission has analysed
whether activities of public broadcasters, which
fell outside the scope of the traditional public
service task of providing free-to-air public service
channels of general interest, could be accepted as a
public service.

In BBC-24 hour news (3), the UK authorities
intended to extend BBC's public service remit by
adding a special news channel. In its decision the
Commission accepted that the new digital broad-
casting channels could be considered as a public
service and argued that the delivery platform could
not change the public service qualification, as long
as its programme concept and its funding arrange-
ments remained unchanged (4). As the legislative
and administrative framework left room for doubt
as to what was defined as a public service and what
not, the Commission concluded it was of decisive
importance that there was an official entrustment
to the BBC of the task of providing a specific
public service.

In nine digital BBC services (5) the Commission
assessed the extension of the public service remit
by adding nine new thematic digital radio and tele-
vision channels. The Commission accepted the
new services as an additional public service broad-
casting task, as they addressed the democratic,
social and cultural needs of the society (6). Again
the Commission stressed the need for a formal
prior entrustment of the new public service task.
The Commission considered that a clear and
precise identification of the activities covered by
the public service remit, and the conditions under
which such activities have to be performed, is
important for non-public service operators, so that
they can plan their activities.

Recently, the Commission analysed whether new
Internet activities performed by the BBC (Digital
Curriculum) (7), where free educational software
material was provided for schools and students,
could be considered as a SGEI. The Commission
did not share the opinion of the UK authorities,
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(1) NN 2/2002, Germany, ZDF Mediapark Mainz-Lerchenfeld, OJ C 137 of 8.6.2002.
(2) The article ‘State aid and broadcasting: state of play’ by Depypere, Broche and Tigchelaar in the Competition Policy Newsletter

of Spring 2004 describes the analysis that the Commission carried out in these cases.
(3) NN 88/98 Financing of a 24-hour advertising-free news channel out of licence fee by BBC, OJ C 78 of 18.3.2000, page 6.
(4) BBC 24-hour news channel, paragraph 57.
(5) N 631/2001 BBC Licence Fee of 22.5.2002, OJ C 23 of 30.1.2003.
(6) Broadcasting Communication, paragraph 34 and N 631/01 BBC licence fee, paragraph 27.
(7) N 37/2003 BBC Digital Curriculum, OJ C 271 of 12.11.2003.



that the service was part of the BBC educational
public service broadcasting mission. Although the
Commission did not agree upon the broadcasting
nature of the service, as it missed the ‘close associ-
ation’ with television and radio activities, it found
the aid compatible under Article 86(2) EC as a
SGEI in the field of education.

From the above, it can be deducted that the
Commission does not base its analysis of the
compatibility of the State aid on the technical
transmission means, but looks at the nature of the
additional service.

Considering the broad definition of the public
service broadcasting task and the intensive compe-
tition that takes place in the broadcasting sector
and its neighbouring markets, it is very important
for competitors to know the borders of the public
service task of public broadcasters.

Public authorities need to take the changes in the
broadcasting sector into consideration when
defining and entrusting additional public service
tasks. This means that the authorities should eval-
uate whether the original arguments to define a
service as a SGEI are still valid, given the new
circumstances. It can be debated whether
providing a bundle of digital channels, which
includes a news channel, a sport channel and an
entertainment channel is similar to providing a
general interest channel that offers a mix of
programmes, including news, sport and entertain-
ment.

Let us take the example of football. The inclusion
of football matches on a general interest channel is
based on the argument that the viewer will
continue to watch a cultural programme after the
football match. Also the argument has been made
that public service channels need to attract a
substantial part of the population to avoid
marginalisation and thereby loose the support
from society as a whole. However, these argu-
ments seem weaker in a situation where football is
broadcasted on a special purpose channel. The

recording and subsequent broadcasting of matches
seems to lack editorial input and no other
programmes are broadcasted. In addition, the
availability of many digital channels fragments the
audience into subgroups of viewers, making it
difficult to reach a substantial part of the popula-
tion with one specific channel.

Similarly, in a context of growing interactivity, the
authorities should consider how far the broad-
casters will be allowed to provide increasingly
personalised public services through the ‘back-
office’ of the programmes. For example by
offering SMS-services concerning weather fore-
cast or sport results or by offering personalised
language lessons through the internet.

3. Conclusion

Public broadcasters have to follow market rules
when they carry out commercial activities that fall
outside the scope of the public broadcasting remit.
Safeguards should be in place to prevent cross-
subsidisation from public service activities to
commercial activities.

In principle Member States are free to define SGEI
and the task of the Commission is limited to check
possible manifest errors. The definition should
leave no doubt as to whether an activity which is
performed by the public service broadcaster is
intended by the Member State to be included in the
public service remit or not. It cannot be upon the
discretion of the public broadcaster to interpret
the broadly defined public service broadcasting
task.

Member States should make clear why additional
services have to be carried out as SGEI and what
the need and special characteristics of such
services are compared with services offered by
commercial operators (1) (2) (3). We expect that the
technical evolution, with the spreading of digital
TV and interactive services, will further increase
the relevance of these questions.
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(1) See paragraph 9 of the Communication from the Commission on SGEI (2001/C 17/04) ‘(...) it is necessary for the relevant public
authorities to act in full transparency, by stipulating with some precision the needs of the users for which SGEI are being
established (…)’.

(2) Judgement of 10.12.1991, Case 179/90, Merci convenzionali porto di Genova v Siderurgica Gabrielli, [1991] ECR I-5889,
par. 27, Judgement of 13.12.1991, Case 18/88, Régie des télégraphes et des téléphones v GB-Inno-BM, [1991] ECR I-05941,
par. 22.

(3) The relevance of this issue is also addressed in the article ‘Compensation for services of general economic interest: some thoughts
on the Altmark ruling’, by Santamato and Pesaresi in the Competition Policy Newsletter of Spring 2004, page 17.




