
Commission launches formal investigation procedure into
restructuring aid in favour of British Energy plc

Anne FORT, Directorate-General Competition, unit H-4 and
Brice ALLIBERT, Directorate-General Competition, unit G-2

British Energy plc (BE) is one of the most impor-
tant suppliers of electricity in the UK. It supplies
about 20% of the electricity consumed in Great
Britain, and accounts for 14% of the generation
capacity, with its six nuclear power stations in
England and two nuclear power plants in Scotland,
together with a coal fired plant in England. BE,
which was privatised in 1996, is the only private
operator of nuclear plants in the UK, and one of the
few private electricity generator in the world
relying mainly on nuclear power. It supplies elec-
tricity on the wholesale market and to certain large
industrial and commercial customers. It does not
serve households.

Decrease in electricity wholesale prices which
followed the introduction of a new electricity
trading system in England and Wales in 2001 has
severely reduced the cash-flow BE could generate
with the supply of its nuclear energy. As of
September 2002, it appeared that the company was
facing bankruptcy. It then turned to the United
Kingdom Government for support. The UK
Government decided to grant British Energy a
rescue aid package in order to keep it afloat during
the time necessary for the elaboration of a restruc-
turing plan. The rescue aid package was authorised
by the Commission on 11 November 2002.

Since then, a restructuring plan was established for
British Energy. As this restructuring plan also
contains State aid, the plan was notified to the
Commission on 7 March 2003. The plan aims at
restoring BE’s long term viability, in particular by
renegotiating its debt with its main creditors and
relieving it from a number of liabilities linked to its
nuclear operations.

The restructuring plan contains seven measures:

A. The undertaking by the UK Government to
assume the funding of historic nuclear liabili-
ties, in particular with respect to the manage-
ment of fuel loaded prior to the restructuring
and to the decommissioning of BE’s nuclear
plants. The benefit of this measure for BE is
estimated to 3 298 million GBP.

B. The renegotiation of fuel supply and spent fuel
management contracts with British Nuclear
Fuel Limited (BNFL), leading to a decrease of
prices charged by BNFL to BE for these
services. The benefit of this measure for BE is
very hard to estimate. It may range from a few
hundred million GBP to more than 1 billion
GBP.

C. The achievement of a standstill on BE’s debts
towards its major creditors, including BNFL,
plus the possibility that part of these debts be
finally waived. The cash saved by BE through
the standstill is estimated to £642m.

D. A number of financial restructuring arrange-
ments with major creditors.

E. The introduction of a new trading strategy for
BE, aimed at improving its hedging against
wholesale electricity prices fluctuations.

F. The disposal of assets in North America to
generate cash.

G. A 3 month deferral of about £4m business rates
by local authorities.

In its analysis of the file, the Commission has first
noticed that the restructuring plan conferred BE a
selective competitive advantage in a sector where
there is intracommunity trade. As measures A and
G directly involve the UK central or local authori-
ties’ budgets, which are State resources, the
Commission concluded that they were State aid
within the meaning of Article 87(1) of the EC
Treaty.

The Commission also noted that it was possible
that Measure B, and, at least partly, Measure C,
involve State resources, to the extent that the
publicly owned company BNFL would have acted
contrarily to the private investor in a market
economy principle. In this case, these measures
too would be State aid within the meaning of
Article 87(1) of the EC Treaty.

The Commission then analysed the aid in the light
of the Community Guidelines on State aid for
rescuing and restructuring firms in difficulty (1).
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(1) OJ C 288, 9.10.1999, p. 2.



This analysis has led the Commission to express
doubts as regards the compatibility of the aid with
the common market, in particular as regards the
following points:

• The Commission has doubts as to whether the
plan will result in a restoration of BE’s viability
in a reasonable timeframe. Indeed, some of the
measures have a very long time span (until at
least 2086). Furthermore, the improvement of
BE’s position would seem to be only due to
external support conceded by the Government
and major creditors, rather than from physical
internal restructuring. Besides, should it be
State aid, the renegociation of fuel supply and
spent fuel management prices with BNFL could
be viewed as a life long operating aid for
nuclear stations, which would be incompatible
with the requirement that BE faces the market
with its own forces alone after the restructuring
is over, and to the polluter pays principle.

• The Commission has doubts as to whether the
aid can be authorised without any compensa-
tory measure being offered in order to offset the
impact of the aid on competitors. In this respect,
the Commission acknowledges that it is likely
that there is no or very small structural overca-
pacity on the relevant market. However, the
Commission considers that, in view of the
highly competitive nature of this market and of
the important amount of the aid, compensatory
measures are likely to be necessary for the aid to

be considered compatible with the common
market.

• The Commission has doubts as to whether the
aid is restricted to the minimum. In this respect,
the Commission notes that the plan provides for
a mechanism by which BE will participate to
the restructuring costs via a percentage of its
free cash flow. However, in view in particular
of the large uncertainties as to the amounts of
aid to be granted, the Commission is not in the
position to assess whether this aid is limited to
the minimum at this stage.

• The Commission has doubts as to whether the
aid may be necessary to fulfil objectives of the
EURATOM Treaty such as security of supply
or nuclear safety, or, if it is, whether it will be
limited to the amount necessary to fulfil these
objectives.

For all these reasons, the Commission decided to
open the procedure laid down in article 88(2) of the
EC Treaty while together requiring the UK author-
ities to provide all necessary information to
analyse the necessity of the measures for achieving
the EURATOM Treaty objectives.

The decision to initiate the procedure does not
prejudge the final outcome of the in-depth exami-
nation. It allows competitors and other interested
parties to express their views on the effect of the
aid, which will in turn allow the Commission to
make a sound decision on its compatibility with
the common market.
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