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History

The Commission has been considering State guar-
antees in different Member States in favour of
certain credit institutions under the Treaty rules for
several years. The situation in Germany
(Anstaltslast and Gewährträgerhaftung) as well as
in France (guarantee by CDC in favour of CDC
IXIS) led to the conclusion that the guarantees had
to be abolished after a certain transitional period.
In order to put all Member States, providing public
bank guarantees, which are unlimited in time and
amount and for which therefore no market
premium can be established, on an equal footing,
the Commission also started to assess the public
bank guarantees in Austria.

Description of the guarantees

In Austria, 7 Landeshypothekenbanks (regional
public banks) and about 27 savings banks
currently benefit from a public guarantee, which is
called Ausfallshaftung. This public guarantee can
be translated as a ‘guarantee obligation’ and it
creates the obligation for the guarantor (Federal
State, Land or municipalities) to step in in the case
of insolvency or liquidation of the credit institu-
tions. It creates direct claims of the creditors of the
banks against the guarantor, who can, however,
only be called upon if the assets of the banks are
not sufficient to satisfy the creditors. The guaran-
tees are neither limited in duration nor to a certain
amount. All Landeshypothekenbanks pay a
premium for their guarantee, while the savings
banks do not pay any remuneration.

Assessment of the guarantees made by
the Commission

The public bank guarantees provide a very effec-
tive protection for creditors and business partners,
because they reduce or even eliminate the risk of
entering into business with the credit institutions
and providing capital to them. This has conse-
quences for the terms at which business partners
are willing to deal with these credit institutions or
creditors are willing to provide them with financial
means and make these terms more favourable for
the credit institutions. Because of this effect the

public bank guarantees have a significant effect on
the competitive position of the credit institutions.

The advantages arise, in particular, but not only,
for activities on the international capital markets
(e.g. issuing bonds or raising subordinated equity),
in the business activities involving large institu-
tional investors, in the derivative and over the
counter (‘OTC’) business and, to a lesser degree,
in the interbank business. The advantages in
particular take the form of lower interest rates
asked by creditors, in the form of lower (or no)
security asked or they can also decide whether a
business partner on the market enters into a busi-
ness relationship at all. These advantages on the
funding side can be translated into advantages
when the credit institutions offer their services to
potential customers. As the guarantees are unlim-
ited in time and amount, the Commission consid-
ered that the value of these guarantees cannot be
quantified and therefore a correct premium cannot
be calculated. The aid has therefore to be seen in
the foregoing of a market premium. The fact that
the Landeshypothekenbanks paid certain
premiums might reduce the aid element, but does
not eliminate it.

The more favourable conditions and the better
market access both improve the competitive situa-
tion of the public credit institutions. Within the
sector of financial services there is strong competi-
tion between financial institutions of different
Member States. Distortion of competition also
effects trade between Member States. Taking all
these factors into account, the Commission
concluded that the State guarantees in favour of the
Austrian public banks constitute State aid. Since
the guarantees are all established in regional laws
and/or the statutes of the credit institutions and all
these measures dating back to before Austria’s
accession to the Community the Commission took
the view that the State aid constitutes existing aid
within the meaning of Article 88(1) EC.

Proposal for appropriate measures and
transitional period

The Commission adopted a proposal for appro-
priate measures in January 2003 proposing the
abolition of the guarantees. This was followed by
discussions with the Austrian authorities

84 Number 2 — Summer 2003

State aid cases



concerning the transitional period, which is neces-
sary to allow the banks to adopt to the changed
environment. According to the agreement reached
between the Commission and the Austrian authori-
ties on the 1 April 2003, the guarantees in favour of
the Austrian public banks will be phased out
progressively. The guarantees will be ‘grand-
fathered’ for all liabilities existing on 2 April 2003
until they mature. The transitional period will last
until 1 April 2007, 4 years after the day of the
agreement. During this period, Ausfallshaftung
may remain in place only for operations maturing
before 30 September 2017. New liabilities entered

in after 1 April 2007 will not be covered by
Ausfallshaftung any more.

Conclusion

The State guarantees in favour of the Austrian
public banks are not compatible with the State aid
rules and therefore have to be abolished. Elimi-
nating this source of distortion of competition
between commercial banks and public banks will
lead to better service for all customers and make
the EU banking sector more transparent and effi-
cient.
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