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In the 12 years from 1991 to 2002, some 159
merger cases were cleared following commit-
ments by the notifying parties to modify the trans-
actions and thus remove the competition concerns
identified by the Commission (so-called reme-
dies). In spring 2002, the Directorate General for
Competition started an assessment of its past
remedies in merger cases with the objective of
systematically analysing the effectiveness of its
policy and practices. A similar exercise was
carried out by the US Federal Trade Commission
(US FTC) leading to its 1999 publication of the:
‘Study of the Commission’s Divestiture
Process’. (1)

DG Competition’s Study of Past Merger Remedies
started with an overview analysis of all remedy
cases and is currently at the stage where case
handlers of the Merger Task Force are carrying out
interviews in some 40 cases where the remedies
have been implemented. The case handlers are
talking to the people and companies directly
involved in the transaction at the time, i.e. the
buyers of assets or businesses, the sellers, the
monitoring trustees and also, where appropriate,
third parties such as competitors, customers, and
suppliers.

In these interviews, the Remedy Study team
collects the experience of the involved practitio-
ners on all matters relevant to the remedy,
including the market context at the time, the
process of negotiations between buyers and
sellers, the transfer of the business and the opera-
tion of the assets after the transfer, the role of
particular elements in the text of the commit-
ment (2), and the developments of markets after the
concentration. Ultimately, and beyond merely the

implementation of the commitments, these inter-
views should help enhance the Commission’s
understanding of the effectiveness of a commit-
ment to remedy the competition concerns identi-
fied by the Commission’s services. The term
effectiveness of a remedy thus relates also to its
competitive outcome. The cases and remedies
studied will comprise divestments of stand-alone
businesses and other structural remedies and also
issues of granting of licenses or access rights and
other types of commitments.

Interviews have been carried out in cases
completed in the years 1998, 1999 and 2000.
Companies co-operate on an entirely voluntary
basis. So far they have been very forthcoming in
sharing their experience with the Commission.
The study team aims to develop a comprehensive
view of the cases and remedies and thus welcomes
the views of all those involved.

Commissioner Monti has underlined in his
speeches to the business and legal community that
this study presents a unique opportunity to make
their views known outside of the formal merger
procedures and thus contribute to the development
of the Commission’s policy and practice. Inter-
views are scheduled for the remainder of this year.
It is envisaged to publish a report on the general
findings of the study in the course of 2004.
Companies will of course remain anonymous in
the report.

The planning for further stages of the study fore-
sees statistical evaluations of the information
collected in the interviews and in-depth analyses
of economic sectors involved.
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(1) http://www.ftc.gov/os/1999/9908/divestiture.pdf.

(2) Typical elements of commitment texts are known under the terms: monitoring trustees, hold-separate clauses, the length of the
periods granted, fire-sale provisions, the review clauses, up-front buyer provisions, crown-jewel provisions, provisions on the
transfers of personnel, etc.




