
Commission closes probe into major EU airlines’ incentive
schemes for travel agents
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The Commission has recently closed its investiga-
tions into the incentive schemes for travel agents
operated by several EU airlines. It had to ascertain
that these incentive schemes were not used by
dominant carriers to remunerate travel agents for
their loyalty, thereby creating illegal barriers to
entry for their competitors. In several cases the
Commission’s investigation has triggered an in-
depth reform or even a complete replacement of
existing incentive schemes with a view to bringing
them into conformity with EU competition rules.

The first case the Commission had to deal with
arose from a complaint from Virgin against British
Airways’ system of commissions for UK travel
agents. Acting upon this complaint, the Commis-
sion investigated BA’s incentive schemes. This
investigation resulted in the adoption, on 14 July
1999, of a decision with fines finding that the incen-
tive schemes BA had operated for UK travel agents
were in breach of Article 82 of the Treaty. (1) Subse-
quently, BA adopted a new scheme consisting of
two main elements, a flat rate booking fee and sales
and marketing agreements that reward travel agents
for meeting certain quality targets. Nevertheless,
BA appealed against the decision before the Court
of First Instance and the case is still pending.

Following the Virgin-BA decision, the Commis-
sion took the necessary measures to ensure that the
principles set out in the decision be applied to other
EU airlines in equivalent situations.

1. The Virgin-BA decision
(14 July 1999)

In its decision, the Commission found that BA was
a dominant purchaser of air travel agency services
in the UK. It considered that BA had abused its
dominant position on this market by applying
loyalty discounts and by discriminating between
travel agents:

• it is well established Community law (2) that
loyalty discounts, i.e. discounts based not on

cost savings but on loyalty, constitute an
exclusionary abuse of a dominant position. The
extra-commissions paid by BA to travel agents
were of that type as they were dependent upon
the travel agents meeting or exceeding their
previous year’s sales of BA’s tickets. In order to
qualify for the payment of an extra-commis-
sion, travel agents were forced to increase their
sales of BA’s tickets year after year.

• under Article 82 of the Treaty, applying dissim-
ilar conditions to equivalent transactions with
other trading parties constitutes an abuse of a
dominant position. Under BA’s incentive
schemes, two travel agents handling the same
number of BA tickets and providing the same
level of service to BA received a different
commission rate if their sales of BA tickets were
different in the previous year. BA was conse-
quently found to have abused its dominant posi-
tion by discriminating between travel agents.

In order to provide guidance for any other airline in
a similar situation, the Commission set out, on the
occasion of the Virgin-BA decision, a number of
principles concerning travel agency commis-
sions. (3) The Commission also took the necessary
measures to ensure that the above-mentioned prin-
ciples be applied to other EU airlines in equivalent
situations.

2. Investigations into other EU
carriers’ incentive schemes for
travel agents

Complaints

In the context of the Commission investigation
into its incentive schemes for UK travel agents,
BA lodged complaints against eight other EU
carriers (4), claiming that their incentive agree-
ments included features to which the Commission
objected in BA’s case. In addition to its investiga-
tions into the complaints lodged by BA, the
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(1) Commission decision 2000/74/EC of 14 July 1999, Virgin/British Airways, OJ L 30, 4.2.2000, p. 1-24.

(2) See e.g. case 322/81 Michelin [1983] ECR 3461; case 85/76 Hoffmann-La Roche [1979], ECR 541.

(3) See Annex to Press Release IP IP/99/504 of 14 July 1999.



Commission opened three ex-officio proce-
dures. (1) The Commission investigated all of the
various incentive schemes operated by these
carriers.

In some instances, it was not necessary for the
Commission to undertake an in-depth investiga-
tion because

• the airline concerned put an end to all its incen-
tive schemes (Sabena before its bankruptcy);

• the national competition authority was dealing
with the case (the Italian Competition Authority
ruled that the incentive schemes operated by
Alitalia were contrary to Article 82, applying
the same principles as the Commission in the
Virgin-BA decision);

• the airline concerned was clearly not dominant
on the relevant market (Olympic Airways in
Greece).

In other instances, the Commission closely
analysed the incentive schemes in force and urged
the airlines concerned to make changes that were
sometimes substantial.

• In the case of KLM and SAS (2), the Commis-
sion took the view that the new schemes imple-
mented in 2000 and which remunerated specific
service-elements rendered to these airlines did
not raise concerns under Article 82.

• Air France undertook a gradual reform of its
incentive schemes to travel agents in 1999. In
2002, only a minority of travel agents still
received extra-commission payments pre-
senting ‘loyalty’ features, as were prohibited in
the Virgin-BA decision. In June 2002, Air
France reached an agreement with the travel
agents’ representatives (the SNAV). It results
from this agreement that extra-commissions
payments are made exclusively on the basis of
quality-only targets since January 2003.

• At the end of 2001, Lufthansa abolished in its
entirety its previous remuneration scheme, in
particular the ‘Partner Plus’ program under
which travel agents received a basic commis-
sion supplemented by an additional incentive
payment ‘Partner Plus’. This was then replaced
by a new remuneration scheme based on a
uniform system of a standard commission on
Lufthansa sales. This basic remuneration
scheme, which applies to all travel agencies, is

based on a flat rate for flights within Europe and
another rate for international flights. Lufthansa
provides additional remuneration to agents with
large sales volumes (“special agents”). The
actual commission offered is based on the cost
savings which arise for Lufthansa when dealing
with the agent and on the value of specific
services provided by the agent. The special
value of such services arises from an agent’s
dealings with corporate customers, specific
promotional efforts, and the geographic scope
of activities. Such agents have to meet certain
volume thresholds and make certain commit-
ments to marketing co-operation with
Lufthansa.

The Commission analysed in detail the addi-
tional commission paid to special agents and
requested Lufthansa to make a number of
changes to ensure that the system be in confor-
mity with Article 82. Adaptations were made,
for instance, to ensure that past sales and growth
in revenue with regards to the previous year’s
turnover do not play a role. The reference period
for commission targets was reduced from an
annual basis to a 6-month period. Safeguards
have been built into the system to ensure that
there is no discrimination between special
agents. Thirdly, to avoid any fidelity element,
any review of the thresholds will be done in a
non-individualised and objective manner based
on generally applicable criteria.

• As a result of the Commission’s investigation,
Austrian Airlines (AuA) also replaced
completely its incentive scheme. Under the new
system, as introduced on 1 January 2001, AuA
pays travel agencies a flat fee (base commis-
sion) which applies to all travel agencies and a
Bonus provision offered for all fare types with a
6-month contract period. The Bonus provision
is subject to the same terms and conditions for
all contracts and all agencies which sell above a
single specific threshold qualify for this higher
fee. The Bonus is only available to agencies
which sell a large quantity of tickets and is not
related to growth performance in relation to
previous sales. As a consequence, the Commis-
sion considered that this new scheme was in
conformity with Article 82.

As a result, between June and December 2002, the
Commission could inform BA (3) that it considers
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(4) Sabena, Alitalia, Olympic Airways, Lufthansa, Air France, Austrian Airlines, KLM and SAS.

(1) Against Iberia, Aer Lingus and TAP

(2) Since 1 January 2003 SAS has implemented a new incentive scheme that has not yet been reviewed by the Commission.

(3) By letters pursuant to Article 6 of Regulation 2842/98 (OJ L 354, 30.12.1998, p. 18-21).



the individual incentive schemes operated by the
airlines referred to above to be compatible with
Article 82. As BA did not submit further observa-
tions, the Commission subsequently closed these
investigations.

Ex-officio investigations

The Commission closed its investigation into
Iberia’s incentive schemes following a decision
taken by the Spanish Competition Authority in

2002. The Spanish Competition Authority found
that Iberia applied the same type of incentive that
was deemed illegal in Virgin/BA. It imposed a fine
on the airline and ordered it to cease applying the
system.

By contrast, the incentive schemes operated by
Aer Lingus were found to be compatible with
Article 82 and the Commission consequently
closed the case. The procedure against TAP is still
ongoing but the Commission expects to come to a
conclusion shortly.
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