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Introduction

On 27 February 2003 the European Commission
adopted a new block exemption Regulation for the
insurance sector (1), which replaced the previous
insurance block exemption Regulation (2) on its
expiry at the end of March 2003. The new Regula-
tion grants an exemption under the European
competition rules, on conditions, to certain types
of agreements in the insurance sector, namely
agreements on:

— the establishment of common risk premium
tariffs;

— the establishment of common standard policy
conditions;

— the joint coverage of certain types of risks;

— the testing and acceptance of safety devices.

The new Regulation will be valid for seven years,
and thus will expire on 31 March 2010. One year
before that, at the latest, the Commission will
publish a report on the functioning of the Regula-
tion, with an indication of its intentions as to the
future of the insurance block exemption after its
expiry.

The adoption of a new Regulation was the end of a
long process, beginning with the publication in
May 1999 of a report on the application of Regula-
tion 3932/92 (3), and including the publication on 9
July 2002 of a draft new Regulation for comments
of interested parties (4). Following this, twenty-
two contributions were received from insurance
sector organisations, consumer bodies, and public
sector bodies. The new Regulation contains some
amendments, made in the light of the comments
received on the text of July 2002, but still covers
the same four categories of agreements. The main
features of the new Regulation in these four areas,
with a focus on the differences between the present
draft, and the Regulation currently in force, are
described below.

Joint calculations and studies of risks
(chapter II of the Regulation)

It is important for insurers to have accurate infor-
mation about the risks which they insure,
including possible future developments. This is
not always possible with the information available
to them internally, based on their own customers.
For this reason, some exchange of statistical infor-
mation and joint calculation of risks are authorised
by the block exemption. The scope of the exemp-
tion is unchanged in this area; however, there are
certain additional conditions for exemption and
clarifications.

Non-binding standard policy conditions
(chapter III of the Regulation)

Standard insurance policy conditions for many
types of insurance policy are produced by national
associations of insurance undertakings. The basic
scope of the block exemption in this area is
unchanged in the new Regulation, as compared
with Regulation 3932/92, although some addi-
tional conditions for exemption have been added.
The draft published in July 2002 had narrowed
somewhat the scope of the exemption in this area;
however, in re-widening the scope of the exemp-
tion in the final Regulation, the Commission has
taken into consideration the comments of the
insurance sector and consumer organisations. The
insurance sector provided a number of substantial
arguments, with supporting concrete examples, to
the effect that non-binding standard policy condi-
tions meet all the criteria for exemption under
Article 81(3) of the Treaty; in particular, standard
policy conditions procure efficiencies for insur-
ance undertakings, and can have benefits for
consumer organisations and brokers. Consumer
organisations had mixed views, with some
supporting and others opposing standard condi-
tions.
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(1) Commision Regulation 358/2003 of 27.2.2003. OJ L 53, 28.2.2003, p. 8.

(2) Commision Regulation 3932/1992 of 21.12.1992. OJ L 398, 31.12.1992, p. 7.

(3) COM(1999) 192 final of 12.5.1999.

(4) OJ C 163, 9.7.2002, p. 7. Accompanying press release: IP/02/1028. See article in the Competition policy newsletter for October
2002.



52 Number 2 — Summer 2003

Antitrust

Insurance pools
(chapter IV of the Regulation)

Insurance pools involving a number of insurers are
frequent for the coverage of large or exceptional
risks, such as aviation, nuclear and environmental
risks, for which individual insurance companies
are reluctant to insure the entire risk alone. In this
area, the scope of the block exemption has been
extended as compared with the previous Regula-
tion. Firstly, the market share thresholds for pools
to be exempted have been slightly increased (from
10% to 20% in the case of co-insurance pools, and
from 15% to 25% in the case of co-reinsurance
pools). Secondly, for pools which are newly-
created in order to cover a «new risk», a new three-
year exemption has been introduced, with no
market share threshold. The rationale is that co-
operation resulting in the creation of entirely new
commercial products can be exempted without a
market share threshold for a limited start-up
period, and in the case of a new insurance product
it is not possible to determine in advance what
capacity is necessary to cover the risk. For this
reason, the definition of new risks is such as to
ensure that only risks genuinely requiring the
creation of a new insurance product are covered
(the definition has been made more rigorous
compared with that in the draft of July 2002).

However, as a counterbalance to this extended
scope of the exemption, and as a result of
comments received in the public consultation,
certain additional conditions for exemption are
introduced (in article 8), in particular, a condition
removing the block exemption in cases where an
undertaking is a member of, or exercises a deter-
mining influence on the commercial policy of, two
pools active on the same market. This means that
insurers that join, or control via subsidiaries, many
different pools, do not benefit from the exemption.

Security devices
(chapter V of the Regulation)

In most Member States, there are agreements
between insurers on technical specifications for
safety equipment (for example, alarms, anti-theft
and anti-fire devices); on this basis, devices are
tested, and lists of «approved» devices drawn up.

The scope of Commission Regulation 3932/92
covered all such agreements. However, following
comments received on the first draft, the scope of
the new Regulation has been narrowed, to place it
in line with the harmonised single market rules that
apply to security devices. This is because where
there is Community harmonisation legislation in
force, agreements between insurers which effec-
tively impose on security devices higher require-
ments than those imposed by legislation have a
major impact on the market for such devices, as a
device which insurers are reluctant to insure will
have great difficulty gaining access to the market.
Given this, the view has been taken that agree-
ments between insurers going beyond harmo-
nising legislation cannot be exempted by Regula-
tion. Concretely, the scope of the block exemption
on this point has been redrafted so as to exempt
such agreements only in areas where no Commu-
nity-level harmonisation has taken place (for
example, for the installation and maintenance of
security devices). As a consequence of the above
changes, articles 9(m), 9(n) and 10 of the draft
published on 9 July 2002 are no longer necessary
and have been deleted.

The duration of the exemption

The duration of the exemption has been set at
seven years in the new Regulation, as it is felt that
this is appropriate in view of possible develop-
ments in the market. However, there is a transi-
tional period of one year, in which agreements
already in force before the entry into force of the
new Regulation, which met the criteria for block
exemption in the previous Regulation but not the
new one, will remain exempted.

Conclusion

The new Regulation, which is the product of
extensive consultation, provides legal certainty to
the insurance sector on those types of agreement
which are clearly exemptable. However, wherever
there is doubt as to whether a category of agree-
ments meets all the criteria for exemption,
including efficiency gains and consumer benefit,
the Regulation errs on the side of caution and does
not grant a block exemption.


