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On 6 March 2003 the Court of First Instance (CFI)
issued the long-awaited judgement in the WestLB
case concerning the transfer of the Wohnungs-
bauförderungsanstalt (Wfa) to WestLB and the
involvement of State aid in this transaction.
Though the Court annulled the Commission’s
decision on grounds of insufficient reasoning
concerning the calculation of the aid amount of
roughly € 808 million, the judgement confirmed
and thereby clarified major policy issues as
applied by the Commission in the field of State aid
control.

WestLB is the largest German Landesbank (public
law credit institution) and owned by the Land
Nordrhein-Westfalen (roughly 43%) as well as
two other public bodies and two savings banks’
associations. In December 1991 the Land trans-
ferred to WestLB as own capital the WfA, a public
development credit institution granting aid for the
construction of housing and wholly owned by the
Land. While the liquidity contained in the funds
remained reserved for Wfa’s public tasks, the
funds increased WestLB’s equity base allowing
the bank to increase its commercial activities. This
was particularly important in view of the stricter
own capital requirements imposed by European
legislation (Solvency Ratio and Own Funds Direc-
tives) as of 30 June 1993. The transfer was not
accompanied by a corresponding increase in the
Land’s shareholding in WestLB. However, with
effect from January 1992, the Land NRW received
for its capital contribution a cash remuneration at
an annual rate of 0.6% after tax.

The Bundesverband deutscher Banken, an associa-
tion of German private banks, lodged a complaint
alleging that the transfer involved unlawful State
aid due to an inadequate remuneration for the
capital provided by the Land. Following an in-
depth investigation of the matter the Commission
decided on 8 July 1999 that the remuneration the
Land received was not in line with the so-called
market investor principle and that WestLB there-
fore benefited from unlawful State aid incompat-
ible with the common market. The Commission
took the view that, in respect of part of the assets
transferred to WestLB, a return at a market value
ought to have been 9.3% per annum after tax. This

figure was calculated by the Commission on the
basis of a 12% basic rate of return (average return
on cash core capital investments in the banking
sector at the time of the investment) plus a 1.5%
top-up for the specific features of the transaction
minus 4.2% for the lacking liquidity of the capital
injected.

On that basis the Commission assessed the differ-
ence between the market price return and the
remuneration actually received by the Land for the
period 1992 to 1998, at a total of roughly DEM
1.58 billion (€ 808 million) to be recovered by
Germany from WestLB. The Land Nordrhein-
Westfalen and WestLB each sought annulment of
that decision before the CFI. The parallel
proceedings brought by Germany to the Court of
Justice were subsequently suspended, and
Germany intervened in support of WestLB and
Land NRW in the cases pending before the Court
of First Instance.

The Court backed the Commission on the major
legal issues and endorsed its interpretation of
important principles of State aid law, in particular
the application of the market economy investor
principle to companies not being in difficulty. The
CFI rejected the applicants’ contention in this
respect that the Commission had unlawfully
extended the concept of State aid. It confirmed that
state aid is given where the return demanded by the
State for such an investment is less than that which
a private investor operating in a market economy
would have demanded for a similar investment.
The CFI also considered that the Commission was
entitled to take account of the average return on
investments in the relevant sector in order to deter-
mine the appropriate return.

However, the CFI found that the 9.3% rate of
return which the Commission stated to be the
appropriate return was is not sufficiently reasoned
in two respects. First, regarding the value of the
basic rate of return, the Court considered that the
Commission did not enough substantiate the
considerations leading to the benchmark of 12%.
Secondly, the Court found that the decision did
also not sufficiently reason the 1.5% increase
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applied to that rate in order to take account of the
specific features of the transaction. Due to the
importance of those two elements for the Commis-
sion’s decision, the CFI annulled the decision. (1)

The issues raised by the Court will have to be
addressed in an appropriate way by a new decision
on the case. The complexity and rather technical
aspects of the issues mentioned by the CFI will
require a careful analysis, before being able to
reach a conclusion. However, in the other respects,
the CFI ruling confirmed the correctness of the
Commission’s analysis. This is particularly
encouraging as the issues at stake concerned some
of the key principles of state aid control.

The ruling endorsed the Commission’s policy that
fair competition requires a capital injection under-
taken by the State to be remunerated at market
rates. The Court stated that the Commission did
not infringe Art. 87 (1) of the Treaty or Article 295
of the Treaty and that it correctly interpreted the

market economy investor principle which
according to the Court is applicable also to under-
takings not being in difficulty. The Court also clar-
ified that Article 295 of the Treaty does not limit
the scope of Article 87 (1) of the Treaty and does
not justify in itself non-market behaviour by the
State. If Article 87 (1) of the Treaty obstructs the
fulfilment of public service tasks, Art. 86 (2) EC
remains the only exemption clause. But its criteria
were not fulfilled here. Overall, the CFI ruling
reinforced the Commission’s determination to
ensure a level playing field in the European
banking sector.

The new WestLB decision will have to be closely
coordinated with the ongoing investigations in six
other cases of capital transfer to Landesbanken
where the proceedings were initiated in July and
November 2002. In that context it should,
however, be noted that the individual cases show
certain differences and naturally need to be
analysed on their own merits.
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(1) An appeal may be brought before the Court of Justice to contest the judgement of the CFI within two months from the date of its
notification. At the time of editing this article, this period has not elapsed.




