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The past twelve months have witnessed profound
structural changes which altered the competitive
landscape of pay-TV in Europe. The situation
where pay-TV was offered to consumers by many
different players through different technical plat-
forms such as satellite, cable and digital terrestrial
has changed significantly.

The projects of Quiero Television in Spain and
Ondigital/ITV Digital in the UK through digital
terrestrial television (DTT) have proven unsuc-
cessful. As a consequence, pay-TV through DTT as
an alternative competitive pole vis-à-vis satellite
and cable has disappeared in both countries for the
time being. In Germany, the pay-TV service offered
by Premiere was unavoidably affected by the bank-
ruptcy proceedings involving the controlling Kirch
Group. In parallel, and as regards satellite broad-
casting, the pay-TV markets in Italy and Spain have
evolved from structures characterised by two fierce
competitors into single-player structures as a result
of the merger between the competing platforms. In
both cases, the merging parties were already the
dominant players in the national pay-TV markets.

This article intends to give an overview of the
mergers between Telepiù and Stream in Italy and
CanalSatélite Digital and Vía Digital in Spain by
highlighting the main competition issues raised in
both cases. First, a separate description of each of
the operations and the respective proceedings will
be given. Then, the common features to both
concentrations will be discussed and, subse-
quently, the distinctive elements will be addressed.
Finally, the article will conclude by placing the
decisions in both cases within the wider frame-
work of competition policy in the media sector.

I. The concentrations

1. Sogecable/Canalsatélite Digital/
Vía Digital

On 3 July 2002, Sogecable S.A., the owner of the
dominant Spanish pay-TV satellite platform

‘CanalSatélite Digital’, notified to the Commission
the proposed acquisition of ‘Vía Digital’, the
second pay-TV satellite platform in Spain. Upon
request by the Spanish Government, on 14 August
2002 the Commission referred the notified concen-
tration to the Spanish competition authorities (1).
The Spanish Council of Ministers approved the
operation on 29 November 2002 (2), subject to the
submission by the merging parties of an Action
Plan concerning the implementation of a number of
conditions imposed on them. On 3 April 2003 the
Dirección General de Defensa de Competencia
approved the Action Plan.

Sogecable is a Spanish company which operates
an analogue pay-TV channel (Canal+) and a
digital satellite pay-TV platform (Canalsatélite
Digital) in Spain. It also provides pay-TV related
technical services and is involved in the produc-
tion and sale of thematic channels, in the produc-
tion, distribution and exhibition of films and in the
acquisition of broadcasting rights for sports
events. Sogecable is jointly controlled by Prisa (a
Spanish media group with interests in the press,
publishing and radio) and Groupe Canal+, the
European film and TV division of the international
media conglomerate Vivendi/Universal.

Via Digital, besides operating the second digital
(satellite) pay-TV platform in Spain, is also active
in the production and distribution of audio-visual
products. It is controlled by Telefonica Conte-
nidos (3), the audio-visual services division of the
telecom incumbent in Spain.

It should be underlined that the decision taken by
the Commission in this case is a referral decision
under Article 9 of the Merger Regulation (4),
pursuant to which, as a condition for the referral,
the Commission merely assesses whether the
markets in question present all the characteristics
of distinct markets and whether the operation
threatens to create or strengthen a dominant posi-
tion as a result of which effective competition
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(1) Case COMP/M. 2845 Sogecable/Canalsatélite/Vía Digital, decision of 14.8.2002, available at
http://europa.eu.int/comm/competition/mergers/cases/decisions/m2845_es.pdf. See also press release IP/02/1216 of 16.8.2002.

(2) Decisión del Consejo de Ministros de 29 de noviembre de 2002, see
http://www.mineco.es/dgdc/sdc/Acuerdos%20Consejo%20Ministros/N-280_1_ACM.htm and
http://www.mineco.es/dgdc/sdc/Acuerdos%20Consejo%20Ministros/N-280_2_ACM.htm.

(3) The company was called Admira Media at the time of notification.

(4) Council Regulation (EC) No 4064/89 of 21 December 1989 on the control of concentrations between undertakings, OJ L 395,
30.12.1989, p. 1, as amended by Council Regulation (EC) No 1310/97 of 30 June 1997, OJ L 40, 13.2.1998, p. 17.



would be significantly impeded. The final decision
in this case was taken by the Spanish authorities, as
were the conditions imposed upon the parties.

2. Newscorp/Telepiù

The history of this merger goes back to two opera-
tions notified to the Italian authorities. On 25 July
2001, Groupe Canal+, the owner of ‘Telepiù’, the
dominant pay-TV satellite platform in Italy,
notified to the Italian competition authority the
proposed acquisition of ‘Stream’ (1). However, the
notification was withdrawn on 12 December
2001 (2). On 14 February 2002, Groupe Canal+
notified the concentration for a second time (3) and
on 13 May 2002 the Italian authority cleared the
operation, subject to a number of conditions (4).
Shortly thereafter, however, Vivendi Universal,
the mother-company of Groupe Canal+, announ-
ced that the operation would not be imple-
mented (5).

Subsequently, on 16 October 2002, The News
Corporation Ltd., co-owner with Telecom Italia of
the second satellite pay-TV platform in Italy
‘Stream’, notified to the Commission the proposed
acquisition of control of the whole of ‘Stream’ and
of ‘Telepiù’ (6). The Commission cleared the oper-
ation on 2 April 2003, upon the acceptance of a
significant number of commitments by the
parties (7).

Newscorp, the acquiring firm, is a global media
company, which is active in the film and TV indus-
tries, publishing (newspapers and books) and in a
number of other areas. Telepiù, the acquired firm,
was controlled by Groupe Canal+, the European
film and TV division of the international conglom-
erate Vivendi/Universal. Telepiù was the domi-
nant pay-TV operator in Italy, having started to
operate via analogue-terrestrial means in 1991 and
on satellite in 1996.

II. Common features
The two cases present some common features. The
first concerns the definition and assessment of the

relevant markets carried out by the Commission.
The parties in Newscorp/Telepiù postulated the
abolition of the distinction between pay-TV and
free-to-air TV as a matter of market definition.
Nevertheless, in both cases the investigation
showed that there were no reasons (yet) to change
the approach taken in previous cases, and market
definitions used in earlier decisions were upheld.
However, particularly in the Italian case, the inter-
action between pay- and free-TV is clearly
acknowledged and the possible future blurring of
the distinction due to technological convergence is
admitted.

The second common element is the relevance
attributed by the parties to the financial problems
incurred by the merging companies. This has lead
the Commission to assess, and to reject, the
‘failing firm defence’ in both cases.

Thirdly, both operations were characterised by the
presence of the incumbent telecommunications
operator in each of the countries, giving rise to
specific concerns linked to the presence of the
incumbent in a number of markets related to pay-
TV.

Fourthly, the remedies designed in both cases
address to a great extent the same issues and there-
fore present significant similarities. The condi-
tions imposed by the Spanish authorities and the
undertakings accepted by the Commission are
aimed at preventing the foreclosure of the affected
markets which could result from the creation and
strengthening of dominant positions.

1. Definition of the relevant markets

1.1. Pay-TV

The Commission has consistently held over time
that the market for pay-TV is distinct from the
market for free-to-air TV (8). Lately, however, the
Commission had been confronted with opinions
proposing the abolition of the distinction and
suggesting the definition of an overall TV broad-
casting market.
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(1) Provvedimento n. 9927 del 12.9.2001, Avvio istruttoria, Bollettino n. 35-36/2001.

(2) Provvedimento n. 10210 del 13.12.2001, Chiusura istruttoria, Bollettino n. 50/2001.

(3) Provvedimento n. 10462 del 28.2.2002, Avvio istruttoria, Bollettino n. 7/2002.

(4) Provvedimento n. 10716 del 13.5.2002, Chiusura istruttoria, Bollettino n. 19/2002.

(5) See press release of 15.5.2002 at http://www.canalplusgroup.com/infos/index_infos.asp.

(6) Case COMP/M.2876 Newscorp/Telepiù. Prior notification notice in OJ C255, 23.10.2002, p. 20.

(7) Text of the decision available at http://europa.eu.int/comm/competition/mergers/cases/decisions/m2876_en.pdf. See also press
release IP/03/478 of 2.4.2003.

(8) Cases COMP/JV 37 BSkyB/Kirch Pay TV, decision of 21.3.2000, OJ C 110, 15.4.2000, p. 45; IV/M.993 Bertelsmann/
Kirch/Première, decision of 27.5.1998, OJ L 53, 27.2.1999, p. 1; COMP/M.2211 Universal Studio Networks/De Facto 829 (NTL)
Studio Channel Ltd.,decision of 20.12.2000, OJ C 363, 19.12.2001, p. 31.; COMP/JV 57 TPS, decision of 30.4.2002, OJ C 137,
8.6.2001, p. 23.



The opinions sustaining the abolition of the
distinction are based on two grounds. First, the fact
that the Commission has previously acknowl-
edged a certain interaction between pay-TV and
free-TV (1). Secondly, the fact that in some coun-
tries the offer by free-TV is so strong and diversi-
fied that free-to-air broadcasters constitute an
effective competitive constraint for pay-TV broad-
casters. This would namely be the case of Italy.

The market investigation in both operations has
shown, however, that there is no case (yet) to
change the approach taken so far. Particularly in
the Italian case, a vast group of market players (TV
broadcasters, channel suppliers, football clubs and
consumer associations) agreed on the clear differ-
ences still existing between the two TV segments.

The subsistence of the distinction between pay-TV
and free-TV relies on a number of factors
concerning the business model, type of contents,
programme scheduling, hardware, functionalities
and supply-side substitutability.

As it is well known from previous cases, the most
obvious difference between pay-TV and free-TV
concerns the underlying business model. The reli-
ance in one case on subscription fees and in the
other on advertising revenues (2) implies that in the
case of pay-TV there is a direct economic relation-
ship between the pay-TV broadcaster and its
viewers, whilst in the case of free-TV the
economic role of the viewer is merely the one of
contributing towards the audience share that forms
the basis for the commercial relationship between
the broadcaster and the advertisers.

A second clear difference concerns the type of
contents. So called ‘premium contents’ (mostly,
but not limited to, recent successful films and foot-
ball) is in most cases shown exclusively on pay-
TV. Furthermore, consumers driven by a strong
interest for specific themes (sports, movies, music,
travelling, science, cartoons, etc) will find their
interests satisfied through pay-TV thematic chan-
nels, something that generic free-TV is not capable
of offering. The tailoring of pay-TV to consumer
preferences also translates into multiple program-
ming schedules, allowing for various replays of
the same programme throughout a given period of
time or, for example, for the broadcasting of
several football matches at the same time. This
flexibility results from the coexistence of several
channels within the same ‘bouquet’ offered by a

pay-TV platform, a multiplicity which is further
enhanced by digital technology.

The differences in hardware required for the
consumption of pay-TV as opposed to free-TV
also play a role in this respect. A pay-TV customer
requires a decoder (so called set-top box, or STB)
in order to decrypt the broadcasting signal. The
STB must be bought or leased, in addition to the
customary TV set. A free-TV consumer, on the
other hand, does not require a STB (for terrestrial
analogue broadcasting). The difference in hard-
ware requirements is particularly relevant in Italy
given that at present no digital terrestrial TV
(DTT) is commercially available and current
Government plans don’t foresee the introduction
of DTT before 2007. It is, however, possible that in
the future this particular difference between pay-
TV and free-TV becomes less relevant as from the
introduction of DTT, given that analogue TV sets
will also require a decoder to receive the digital
signals.

Another distinctive feature of pay-TV as opposed
to free-TV results from the digital technology
which in some countries such as Italy is used only
by pay-TV broadcasters. Apart from the multi-
plicity of channels, digital technology offers a
number of additional functionalities such as Elec-
tronic Program Guides (EPG) and inter-activity.
Viewers of sports events may format their viewing
at their convenience, adjusting one of several
available cameras during, for example, a Formula
1 Grand Prix or during a football match.

Lastly, as regards supply-side substitutability, and
given their radically different revenue model, free-
TV broadcasters are not able to switch to pay-TV
broadcasting in the short term and vice-versa
without incurring significant additional costs or
risks (3).

In spite of all the elements above which uphold the
distinction between pay-TV and free-TV, the
Commission has nevertheless acknowledged the
fact that free-TV represents a certain competitive
constraint to pay-TV (4), particularly in those
countries where free-TV offers a wide choice of
channels containing commercially attractive
contents. The crucial question to be answered in
this respect was therefore whether such constraint
was sufficiently strong as to render free-TV a
substitute for pay-TV.
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(1) See cases IV/M.110 ABC/Générale des Eaux/Canal+/W.H.Smith TV, decision of 10.9.1991, OJ C 244, 19.9.1999, para. 11;
IV/M.553 RTL/Veronica/Endemol, decision of 20.9.1995, OJ L 134, 5.6.1996, para. 20.

(2) And/or, in the case of public broadcasters, public funds.

(3) See Commission Notice on the definition of relevant market for the purpose of Community competition law, 97/C 372/03, para. 20.

(4) Case COMP/M.2876 Newscorp/Telepiù, para. 37 and 38.



The attractiveness of a free-TV broadcaster’s offer
depends by definition on the content supplied to
viewers. For the moment, premium content (in
particular, successful recent movies and sports,
mainly football) are available in Spain and Italy
almost exclusively to and via pay-TV broadcasters.
On the one hand, football clubs show a strong incli-
nation to sell their broadcasting rights only to pay-
TV operators. On the other hand, the most promi-
nent film producers sell their broadcasting rights for
a certain film under a ‘windowing’ scheme that
provides for a pay-TV ‘window’ preceding the free-
TV ‘window’. To date, content providers have
been unwilling to waive the pay-TV window
scheme as it would mean foregoing an additional
revenue source. For as long as this business model
is in place, free-TV will not be able to compete with
pay-TV in broadcasting successful recent movies
immediately after the Home Video ‘windows’,
even if it wished to do so. Therefore, at present there
is a clear difference in Italy and Spain in terms of
the ‘premium’ content that free-TV and pay-TV can
offer and, most importantly, in terms of the timing
at which such content is broadcast.

The current situation does not, however, exclude
that the distinction between the two markets may
become increasingly blurred in the future, for
reasons linked inter alia to the evolution of tech-
nology in general and the progress of TV digitis-
ation. In this respect, the general convergence
trend between different audio-visual media, on the
one hand, and convergence between media and
telecommunications, on the other, is likely to bring
about an increasing proximity between the
different ways in which entertainment and infor-
mation are brought to consumers, and the ways in
which consumers enjoy them.

As regards other services related to pay-TV, the
Commission has previously identified two other
possible markets: pay per view services (1) and
digital interactive TV services (2), the latter having
been considered as linked and complementary to
pay-TV. As concerns in particular services such as
‘pay-per-view’ (PPV), ‘near-video-on demand’
(nVoD) and ‘video-on-demand’ (VoD), the market
investigation carried out in both cases has shown
that, for the time being, they could be considered as
mere segments within the wider pay-TV market.

As regards the geographic scope of pay-TV
markets, it should be underlined that despite the
fact that in certain niche markets channels are
broadcast throughout Europe (for example, the
Eurosport channel), television broadcasting is still
generally organised on a national basis. As the
Commission already stated in a number of deci-
sions (3), the markets for organisation of television
are national in nature or relate to linguistically
homogeneous areas. This is primarily due to
differences in regulatory regimes, language
barriers, cultural factors and other different condi-
tions of competition prevailing in individual
Member States. The national scope of the relevant
market was confirmed in both cases, being there-
fore limited to Spain and Italy respectively.

1.2. Acquisition of audio-visual content

As any other broadcaster, both Telepiù and
Stream, in Italy, as well as CanalSatélite Digital
and Via Digital, in Spain, were active in the
purchase of television broadcasting rights on a
heterogeneous number of entertainment products
such as films, sports events (4), TV series, thematic
channels, etc. The Commission’s findings show
that these different types of content are not
substitutable from a demand side perspective. This
is basically due to the fact that from a broadcaster’s
point of view, the different products do not have
the same value in terms of their appeal to viewers.
On the other hand, from the supply side, rights are
sold under different pricing structures and do not
have the same economic value. Moreover, content
producers are not able to switch production
between all types of content.

In line with previous decisions (5), the Commis-
sion defined a number of markets concerning the
acquisition of audio-visual contents upstream
from the pay-TV market, namely: a) premium
films; b) football events that take place every year
where national teams participate (essentially
national League, national Cup, UEFA Cup and
UEFA Champion’s League); c) other sport events;
d) thematic channels.

It should be underlined that some of this content is
generally considered to be crucial for the success
of any pay-TV operation. This is particularly the
case of premium films and football.
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(1) Case COMP/M. 2211 Universal Studio Networks/De Facto 829 (NTL) Studio Channel Ltd.

(2) Case COMP/JV 37 BSkyB/Kirch Pay TV.

(3) Cases COMP/JV 37 BSkyB/Kirch Pay TV; IV/M.993 Bertelsmann/Kirch/Première.

(4) As regards the acquisition of broadcasting rights on sports, mainly football, the parties in Spain were also active indirectly through
the joint-venture Audiovisual Sports between their mother-companies.

(5) See in particular cases COMP/M.553 RTL/Veronica/Endemol; COMP/M.2050 Vivendi/Canal+/Seagram, decision of
13.10.2000, OJ C 311, 31.10.2000, p. 3; COMP/37.576 UEFA’s Broadcasting Regulations, decision of 19.4.2001, OJ L 171,
26.6.2001, p. 12; COMP/M.2211 Universal Studio Networks/De facto (NTL) Studio Channel Ltd; COMP/JV 57 TPS.



As regards their geographic scope, all the markets
for the acquisition of audio-visual content were
considered to have a national dimension. In fact,
although nothing prevents broadcasters from
acquiring rights for more than one territory at a
time, broadcasting rights are mostly sold on a
national basis or, at the most, by homogeneous
linguistic areas, and the price varies according to
the territory for which the rights are acquired. The
pattern for the acquisition of some products (for
example, thematic channels) also appears to be
strongly influenced by cultural and sociological
factors. Accordingly, the geographic scope of the
markets was considered to be national or limited to
a linguistic area.

2. Assessment of the affected markets

Both the Spanish and the Italian operations were
considered to lead to substantial horizontal over-
laps and to entail the risk of reinforcing dominant
positions in related markets.

2.1. Dominant position in the pay-TV market

The change in the competitive structure of the
Spanish and Italian pay-TV markets brought about
by the two operations is quite similar, in that both
involve the merger of the first two players in each
of the markets. Furthermore, the market position
held by the parties in the pay-TV market already
before the concentration was incomparably higher
than the next competitor in Spain, whilst in Italy
there was actually no other competitor. The
combination of the market position of the merging
parties therefore necessarily lead to extremely
high market shares.

In Italy, the pay-TV market has been substantially
limited to delivery via direct-to-home satellite
(DTH). Cable is only marginally developed and
digital terrestrial television (DTT) is still in its
experimental phase, with Government plans
pointing towards 2007 to digital switch-over but
with the market generally foreseeing an even later
date. On the other hand, analogue terrestrial trans-
mission is commonly considered to offer insuffi-
cient technical capabilities in order to allow for
proper pay-TV services. These circumstances
made the satellite platforms Telepiù (the dominant
operator) and Stream (the second operator) the two
sole pay-TV players. In accordance, the Commis-
sion concluded that the combination of their opera-
tions would lead to the creation of a near-
monopoly in the Italian pay-TV market.

In Spain, pay-TV was offered to consumers via
satellite, cable and DTT. The disappearance of
Quiero TV (the DTT operator) from the market in

2002 has left only the satellite platforms and the
cable operators on the competitive arena. To this it
must be added, however, that the combined market
shares of Canalsatélite Digital (the dominant satel-
lite player) and Via Digital (the second platform)
would jointly reach 70-90%. Moreover, the
licences of the individual cable operators are terri-
torially limited to the respective circumscriptions.
In this context, the Commission considered that
the combination of the satellite platforms’ opera-
tions would lead to a strengthening of a dominant
position in the Spanish pay-TV market.

2.2. Dominant position in the markets
for the acquisition of content

It is a well-known fact that some audio-visual
contents are crucial for the success of a pay-TV
operation, triggering the willingness of the
consumer to pay a certain amount for a differenti-
ated service which is otherwise provided at no cost
by free-to-air broadcasters. However, ‘subscrip-
tion drivers’ such as premium films and football
are not the only products required by a pay-TV
operator, given the need to put together a compre-
hensive programme grid not only capable of satis-
fying a diversified range of interests but one which
also fulfils the more basic need of filling in airtime,
while at the same time strengthening the brand of
the operator. Therefore, access to different types of
content such as thematic channels or sports other
than football is an important condition for the
setting-up of a pay-TV operation.

Logically then, the creation or strengthening of a
dominant position in the markets for the acquisi-
tion of such content arises as a natural competition
concern, all the more so in highly concentrated
markets. The Commission concluded in both cases
that the notified operations would lead to the
creation or strengthening of a dominant position in
the markets for the acquisition of pay-TV broad-
casting rights on: premium films; b) regular foot-
ball events where national teams participate; and
c) other sports. As regards the market for thematic
channels, whilst in the Spanish case the problem
lay on the supply side, in the Italian case the
concern was on the demand side.

The competition concern related to the possible
foreclosure effects resulting from the undue exer-
cise of market power by the dominant player as a
result of which access by actual or potential
competitors to crucial input markets would be
barred. The foreclosure effects could result from
two main factors.

First, access to premium content was already diffi-
cult pre-merger due to the exclusivity attached to
the licensing agreements entered into by the plat-
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forms with content providers. The long duration of
such exclusivity, in addition to numerous hold-
back and pre-emption rights provided for in the
agreements, not only rendered actual competition
bleak but, more importantly, virtually eliminated
potential competition. The same should be said in
respect of the scope of the exclusivity because in
some cases it not only covered the satellite means
of transmission but also applied to other technical
platforms.

Secondly, the dominant (in some circumstances
even monopsonistic) position gained by the
merged entities would naturally increase their
bargaining power vis-à-vis the content providers.
This would allow each of the new entities to tailor
its contractual conditions with content providers to
its precise needs, including the prevention of
potential competition by new entrants. The
increase in bargaining power would be particularly
felt by smaller, independent producers due to the
absence of alternatives for the sale of their prod-
ucts. This situation could, in addition, indirectly
harm consumer welfare. Where the merged entity
stopped purchasing the products of smaller
providers, or where these exited the market due to
unsustainable commercial terms, consumers
would enjoy a reduced variety of products and a
restricted freedom of choice.

3. The presence of the telecom incumbent

Both concentrations provided for the participation
of the incumbent telecommunications operator in
each country, Telefónica in Spain and Telecom
Italia in Italy. Both operators were previously
shareholders of one of the merging companies, and
further to the notified operations, both would keep
a minority shareholding in the new entity as well as
a presence in the respective Board of Directors.
These arrangements gave rise to two main compe-
tition concerns.

The first concern related to a possible further rein-
forcement of each of the new merged entities’
dominant position in the pay-TV market. This
could result from the weakening of possible
competition by the telecom incumbent vis-à-vis
the merged pay-TV platform. The second concern
regarded a possible further strengthening of each
of the telecom operators’ dominant position in the
markets for Internet access (mainly broadband)
and for fixed telephony. This could result essen-

tially from privileged access by the telecom opera-
tors to multimedia contents held by the pay-TV
platforms.

As regards the first concern, the starting point for
the analysis was the ability of telecom operators to
provide audio-visual content via xDSL broadband
technologies (1) and their interest in providing such
services, including pay-TV. In this context, both
Telefónica and Telecom Italia had the potential to
act as one of the main competitive constraints on the
pay-TV platforms. However, the link between the
telecom operators and the pay-TV platforms could
lead them to develop mutually reinforcing strate-
gies. The most obvious strategy could materialise
by means of the platforms making their contents
available to their telecom partners at more favour-
able terms than to other operators, favouring them
namely in the Internet broadband market. In return
for this positive discrimination, the telecom part-
ners would have a lesser incentive to compete with
the pay-TV platforms on a full scale basis and could
concentrate only on certain segments of the pay-TV
market (for example, pay-per-view or video-on-
demand), apart from possibly withdrawing from the
markets for the acquisition of contents. In Italy, the
reinforcement of the pay-TV platform’s dominant
position would work to the detriment of potential
competition, further raising barriers to entry. In
Spain, the same effect would harm actual competi-
tion represented by cable operators.

As regards the second concern, the starting point
for the assessment was the dominant position
already held by the telecom operators in the
markets for Internet access and fixed telephony.
The link underlying the operations would allow
not only for the positive discrimination of the
telecom operators in terms of access to contents
but also for the bundling of multimedia content
with telecom services. This common strategy
would work to the great detriment of cable opera-
tors, the main advantage of which is the ability to
provide consumers with a combination of services,
the so called ‘triple play’ (pay-TV, Internet access
and fixed telephony). A strategy which material-
ised in joint commercial offers of media and
telecom services would weaken the competitive
position of cable operators and further reinforce
the position of the telecom operators in the markets
for Internet access and fixed telephony. This
would harm potential competition in Italy and
actual competition in Spain.
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(1) There are a number of variants of DSL technology such as ADSL (Asymmetric Digital Subscriber Line), HDSL (High data rate
Digital Subscriber Line) and VDSL (Very high rate data Digital Subscriber Line). They are collectively referred to as ‘xDSL’
technologies. Broadband services can be offered over the existing copper line if it is hooked up to so-called ‘enabling’
technologies such as one of the ‘xDSL’ (Digital Subscriber Line) technologies. The xDSL technologies are capable of effectively
converting a copper pair into a high speed digital line, and so overcome the technical limitations of the traditional copper local
loop.



In spite of the concerns raised during the proceed-
ings, in the Newscorp/Telepiù case the Commis-
sion concluded that it had not been able to gather
sufficient factual evidence allowing it to establish
that the highlighted risks would materialise in the
foreseeable future. On the contrary, in the
Sogecable/Canalsatelite Digital/Via Digital case,
the Spanish authorities imposed a number of
conditions in respect of the link with Telefonica.

4. The failing firm defence

As a justification for the concentrations, the parties
in both cases have insisted on the critical financial
situation of the pay-TV platforms due to signifi-
cant losses incurred since their launch. The parties
argued that the unavoidable consequence of such
situation would be the closing of at least one of the
platforms present in each market.

The Commission had in the past assessed other
cases in the light of the ‘failing firm defence’ (1).
Three cumulative conditions have been considered
as required for the acceptance of this justification:
(a) the acquired undertaking would in the near
future be forced out of the market if not taken over
by another undertaking; (b) there is no less anti-
competitive alternative purchaser; and (c) the
assets to be purchased would inevitably exit the
market in the absence of the merger and/or the
market share of the failing company would in any
event be absorbed by the acquirer. The bottom line
of this framework, as clearly laid down by the
Court of Justice, is that ‘(…) the competitive
structure resulting from the concentration would
deteriorate in similar fashion even if the concentra-
tion did not proceed.’ (2)

As regards the first condition, in both cases the
Commission considered that it was not met. This
conclusion was based essentially on the fact that the
financial difficulties invoked by the parties were felt
not by independent, stand-alone companies but
rather by mere divisions of larger corporations.
There was no risk of Sogecable and Telefonica, in
Spain, or Newscorp and Telecom Italia, in Italy, the
mother-companies of the pay-TV platforms, being
forced out of the market. Accordingly, the Commis-
sion considered to be in the presence of no more
than a mere ‘failing division defence’, similar to
arguments rejected in other cases (3).

Secondly, the Commission considered that the
information at its disposal was not sufficient in

order to find that the two other conditions were met,
and the parties did not provide additional elements
allowing the Commission to conclude otherwise.

5. The remedies

The remedies devised in both cases can be divided
in two major groups, seeking to ensure as many
objectives, namely:

a) access to content, through limitations to the
scope and duration of exclusivity agreements with
premium content providers and the establishment
of sub-licensing schemes;

b) access to infra-structure, i.e. access to the satel-
lite platforms for pay-TV distribution as well as to
the technical services associated with pay-TV.

5.1. Access to content

As regards access to content, the duration of the
exclusivity attached to future agreements entered
into by the pay-TV platforms with premium
content providers (film producers and football
clubs) was limited in both cases. In the Spanish
case, such limit was set by the Spanish authorities
at 3 years while in the Italian case the limit was
defined by the Commission also at 3 years for
films and 2 years for football, a difference justified
by the greater complexity of the licensing agree-
ments for films. Additionally, as regards ongoing
exclusive contracts, a unilateral termination right
was granted by the parties in the Newscorp/
Telepiù case to film producers and football clubs.

The exclusivity attached to premium content was
also limited in its scope, restricting the range of tech-
nical platforms on which the new merged entities
will be able to enjoy it. In Newscorp/Telepiù, the new
entity will waive exclusive rights, as well as any
other protection rights, with respect to all platforms
other than DTH (terrestrial, cable, UMTS, Internet
etc.). In the Spanish case, the new entity shall not
acquire or exploit exclusive UMTS and Internet
rights on the Spanish League and Cup events and, as
regards films, it shall not acquire exclusive pay-per-
view rights for platforms not operated by the
merging parties at the time of the merger.

With respect to sub-licensing schemes, the merged
entity in Newscorp/Telepiù shall offer third
parties, on an unbundled and non-exclusive basis,
the right to distribute on platforms other than DTH
its premium contents. The price for this ‘whole-
sale offer’ will be determined on the basis of the
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(1) Case IV/M.308 Kali und Salz/MKD/Treuhand, decision of 9.7.1998, OJ C 275, 3.9.1998, p. 3; case COMP/M. 2314 BASF/
Eurodiol/ Pantochim, decision of 11.7.2001, OJ L 132, 17.5.2002, p. 45.

(2) Joined cases C-68/94 and C-30/95, France v Commission, ECR [1988] I-1375, para. 155.

(3) Case IV/M.1221 Rewe/Meinl, decision of 03.2.1999, OJ L 274, 23.10.1999, p. 1; case IV/M. 993 Bertelsmann/Kirch/Première.



‘retail minus’ principle and its implementation
will imply an account separation and cost alloca-
tion between wholesale and retail operations of the
platform. On its turn, the merged entity in the
Spanish case shall provide third parties with at
least one channel including premium films as well
as its own in-house produced thematic channels.
Additionally, it will be obliged to maintain the
sublicensing scheme for football events that
existed at the time of the merger.

5.2. Access to infra-structure

As regards access to the infra-structure, the
merged entities shall grant third parties access to
their satellite platforms under equitable, non-
discriminatory and cost-oriented terms, such as to
allow for intra-platform competition. The obliga-
tion extends to the supply of technical services that
are necessary and instrumental to offering pay-TV
channels.

As an additional safeguard in respect of pricing,
the parties will implement separate accounts for all
the activities arising from the services related to
the access to platform. Above all, a clear separa-
tion between the parties’ activities at wholesale
and retail level in this respect will be introduced.

III. The distinctive features

As one would expect, not all elements in the two
cases are identical. The differences mainly relate to
market structure, market assessment and remedies.

1. Market structure

The main difference between Spain and Italy in the
structure of the pay-TV market concerns the exis-
tence of cable networks in Spain and, conse-
quently, the provision of pay-TV services via
cable. This translates into the existence of actual
competition to the satellite platforms in Spain at
retail level, in spite of the fact that cable operators,
with 15-25% of the total pay-TV subscribers, hold
much lower market shares than the satellite plat-
forms. Besides, until 2002 pay-TV services were
also offered by DTT operator Quiero TV.

In Italy, on the contrary, there is no significant pay-
TV distribution via cable. Only e.Biscom is margin-
ally present in the market, providing video-on-
demand and interactive services to a reduced
number of subscribers. Still rolling out its projected

optical fibre network, the company is mainly dedi-
cated to voice and data transmission. Although it
distributes Telepiù and Stream products, customer
management in that respect remain with the satellite
platforms. As regards DTT, no commercial project
has seen the light of the day so far.

Accordingly, whilst in Spain the merger of the two
satellite platforms would lead to a significant
strengthening of a dominant position in the pay-
TV market, the equivalent operation in Italy would
lead to a near-monopoly.

2. Market assessment

The first distinctive trait in the Spanish case
concerns the acquisition of rights on football events.
The mother-companies of the merging satellite plat-
forms, Sogecable and Telefonica, held a majority
stake in the joint-venture Audiovisual Sport, a
company which is active in the acquisition and sub-
licensing of football broadcasting rights (1) and
which holds a significant market share of 75%-
90%. The particular configuration of the Spanish
market lead the Commission to define a separate
market for the resale at wholesale level of football
rights on events in which Spanish teams partici-
pate (2). Moreover, given the dominant position of
Audiovisual Sport in the wholesale market and the
majority stake to be held by Sogecable, the
Commission also considered that the operation
would lead to a strengthening of the dominant posi-
tion of Sogecable in the downstream pay-TV
market.

A second element worth mentioning concerns
market definition. The geographic scope of the
markets for the acquisition of audio-visual content
were defined as national because, among other
reasons, the pattern for the acquisition of some
products appears to be strongly influenced by
cultural and sociological factors. The Spanish case
offers eloquent evidence in this respect, in that
bullfights assume a particular importance within
the market for the acquisition of rights on sports
other than football and other events (3).

As regards the Italian case, the main difference
concerns the vertical effects resulting from the
operation.

The operation of pay-TV requires a special tech-
nical infrastructure to encrypt the television
signals and to decrypt them for the authorised
viewer. This infrastructure is constituted by a
conditional access system (‘CAS’), and by a
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(1) Further to the notified concentration, Sogecable would also acquire the indirect participation of Telefonica in Audiovisual Sport.

(2) Case COMP/M. 2845 Sogecable/Canalsatélite/Vía Digital, para. 52-55.

(3) Case COMP/M. 2845 Sogecable/Canalsatélite/Vía Digital, para. 58-62.



decoder (‘set-top-box’) (1). Newscorp is present on
the supply-side of the CAS sector through a
controlling stake in NDS, a CAS supplier. The
merged entity would therefore be vertically inte-
grated with NDS, possessing in-house a propri-
etary CAS technology (‘Videoguard’), already in
use by the platform Stream before the merger.

In the pre-merger situation there were two systems
in the Italian market because the other platform
(Telepiù) used its own proprietary system. Post-
merger, however, the combined platform would
have a strong incentive to adopt a single CAS, that
is to say, Newscorp’s own proprietary system. Due
to the absence of actual competition in the Italian
pay-TV market, this change would render
Newscorp’s CAS the de facto standard used in
Italy and would turn the merged entity into the
gate-keeper for this technology.

The merger of the two pay-TV platforms therefore
gave rise to the concern that access by potential
new entrants to NDS technology could be refused
or granted only under unfair conditions. Further-
more, should new entrants decide to use a CAS
different from the one licensed by NDS, then co-
operation by the merged platform would be
required in order to set up a simulcrypt system
such as to render both technologies compatible
with the use of a single decoder by subscribers.
The historical difficulties in implementing a
simulcrypt system together with the dependence
from the merged platform’s good will made such
prospect look problematic.

The vertical integration of the undertaking control-
ling the merged platform therefore appeared to
significantly raise the already high barriers to entry
in the Italian pay-TV market by granting the new
entity additional possibilities to foreclose the
market and, consequently, to further strengthen its
dominant position.

3. Remedies

The specificity of the Italian case as to remedies
basically concerns access to pay-TV technical
services and the divestiture from terrestrial broad-
casting activities.

As regards the first, the merged entity shall grant
third parties access to the application program
interface (API) and conditional access system
(CAS), according to a fair non-discriminatory
pricing formula. The new platform will also have
the obligation of entering into simulcrypt agree-

ments as soon as reasonably possible and in any
event within 9 months from the written request
from an interested third party.

As regards the withdrawal from terrestrial activi-
ties, the merged entity shall divest of Telepiù’s
digital and analogue terrestrial broadcasting assets
and commits not to enter into any further DTT
activities, neither as network nor as retail operator.

The most distinctive elements in Sogecable/Canal-
satélite/Vía Digital are the conditions imposed by the
Spanish authorities on the merged platform as
regards its future relationship with the telecom
incumbent. The new entity shall not bundle pay-TV
services with Internet access provided by Telefonica
within a single offer to its customers, nor will it be
allowed to enter into any further agreements or stra-
tegic alliances. It will also be prevented from
favouring Telefonica in the access to any of its audio-
visual contents and must guarantee the possibility of
Telefonica’s competitors providing the return path
for any inter-active services developed by the
platform. Differently, in Newscorp/Telepiù, the
Commission simply took note of two commitments
submitted by Newscorp in respect of the relationship
with Telecom Italia, without such commitments
being a condition for the approval of the operation.

Additionally, the Spanish authorities also imposed
conditions in respect of pricing. The new platform
is consequently prevented from reflecting any
costs arising from the concentration on its
customers (including the prohibition of raising
prices in 2003) and shall not raise prices in the
future above an inflation-related ratio.

IV. Competition policy
IV. in the media sector

The decisions in Newscorp/Telepiù and Sogecable/
Canalsatélite Digital/Vía Digital should not be
regarded as isolated cases but rather as part of a
consistent line of competition policy in respect of
the media sector. It frequently happens that merger
control is taken for a mechanical control of domi-
nant positions. This approach, however, forgets that
in fact Article 2(3) of the Merger Regulation
provides for the incompatibility of only those
concentrations which create or strengthen a domi-
nant position ‘as a result of which effective compe-
tition would be significantly impeded in the
common market.’ The cases discussed above
expressively illustrate some of the most frequent
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(1) See cases IV/M.993 Bertelsmann /Kirch/ Premiere, and IV/36.539 British Interactive Broadcasting /Open, decision of 15.9.1999,
OJ L 312, 6.12.1999, p. 1, where the Commission has examined the possible existence of a product market for the wholesale
provision of the technical services necessary for pay-TV



‘impediments’ to competition which have come
under the scrutiny of the Commission during these
past years, in merger as well as in antitrust media
cases.

One recurrent issue is foreclosure of input markets
such as, for example, content markets. Already
back in 2001 Commissioner Monti stated: ‘Com-
petition law scrutiny of exclusive rights contracts
also helps to keep media markets open. We have
expressed concern in the past about the duration of
sports broadcasting contracts. (…) Similar
concerns would arise in relation to long term
exclusive film contracts, and it is likely that these
will require enhanced scrutiny in the future. In all
of these cases, the Commission is ready to inter-
vene where it appears that the scope of the arrange-
ments is such that competition and market devel-
opments will be restricted in the future. By this, I
mean scope of the rights licensed, territory
concerned and duration. Such intervention will
ensure that markets remain open, and that existing
powerful operators do not strengthen their position
simply by tying up the best content for years to
come.’ (1)

The limitations to the scope of exclusivity imposed
in respect of the agreements between the newly
merged pay-TV platforms and premium content
providers, materialised by means of preventing
exclusivity from extending to all possible tech-
nical platforms, therefore appears as a natural
remedy. This approach presents a parallel to the
segmentation of rights favoured by the Commis-
sion in the UEFA Champions League case (2),
where the Commission accepted the ‘unbundling’
of football rights in smaller packages according to
different platforms and where UMTS was clearly
singled out as a separate category, next to Internet
rights. The same should be said in respect of limi-
tations to the duration of exclusivity. Also in the
UEFA Champions League case, the Commission
accepted a maximum duration of three years for
licensing agreements while, as regards film rights,
in Film purchases by German television
stations (3) a significant reduction in the duration
of the agreements was introduced by the parties

further to the notification of the agreements,
allowing the Commission to grant an exemption
under Article 81(3).

Other cases have addressed the need to ensure
access to crucial contents, be it (as in the cases
discussed above) film rights for pay-TV (4) or
music rights for online distribution (5). Rights
sublicensing schemes such as the ones imposed in
the two cases discussed in this article also find a
parallel in, for example, the sublicensing rules
imposed by the Commission as a condition for the
exemption of the agreements notified in the
EBU (6) case, which provided for extensive access
by third party broadcasters to EBU sports rights
and to Eurosport programmes.

Content, however, is only one of several crucial
inputs for the functioning of the media world.
Technology, for example, is another one. The fore-
closure of pay-TV markets by means of propri-
etary CAS technology has been previously
addressed by the Commission in quite a detailed
manner in BIB/Open (7), but this is not the only
case where the importance of proprietary tech-
nology for the provision of media services was
highlighted. In AOL/Time Warner (8), for example,
the likelihood of the new merged entity being able
to dictate the technical standards for streaming and
downloading of music from the Internet, due to the
possession of a proprietary ‘music player’ tech-
nology, was a crucial factor leading to the conclu-
sion that AOL/TW could end up holding a domi-
nant position on the emerging market for on-line
music delivery.

Last but not least, access to infra-structure should
not be forgotten. Not all media producers are verti-
cally integrated, and for those who aren’t, access to
distribution networks is crucial in order to be able
to reach the consumer. Thus the undertakings and
conditions in the pay-TV mergers discussed above
as regards access to satellite platforms.

Similarly, in the Vizzavi (9) case, further to the
concern expressed in respect of the ability of
Vodafone and Canal+ to migrate their customer
basis from the mobile telephony and pay-TV
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(1) Mario Monti, ‘Does EC competition policy help or hinder the European audiovisual industry?’, British Screen Advisory Council,
The Cavendish Conference Centre, London 26.11.2001,
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.getfile=gf&doc=SPEECH/01/578|0|AGED&lg=EN&type=PDF..
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17.8.2002. See also Press Release IP/02/806 of 3.6.2002.
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(4) Case COMP/M. 2050 Vivendi/Canal+/Seagram.
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(6) Case IV/32.150 Eurovision, decision of 10.5. 2000, OJ L 151, 24.4.2000, p. 18.

(7) Case IV/36.539 British Interactive Broadcasting /Open.

(8) Case COMP/M. 1845 AOL/Time Warner



markets to the Internet access markets, the parties
committed to allowing competing telecom opera-
tors to access customers’ devices (pay-TV set-top
boxes and mobiles phones) so as to offer their
services. Additionally, the parties undertook to
allow customers to change the default portal on
their devices from Vizzavi’s to others offered by
competing operators. The commitments prevented
the parties from bundling their offers on a fully
exclusive basis and prevented them consequently
from leveraging their market power in a way such

as to gain dominant positions in the markets for
Internet access and Internet portals.

In conclusion, one might say that access is one of
the keywords in competition policy for the media
sector. No matter how far media companies co-
operate or integrate, access is crucial. Access to
inputs, access to content and access to infra-struc-
ture remain fundamental in order to ensure the
freedom of choice by the ultimate addressee of
competition policy: the consumer.
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(9) Case COMP/JV.48 Vodafone/Vivendi/Canal Plus. Text of the decision available at
http://europa.eu.int/comm/competition/mergers/cases/decisions/jv48_en.pdf.




