
Merger Control: Main developments between 1st September 2002
and 31st December 2002

Mary LOUGHRAN, Kay PARPLIES and Roosmarijn SCHADE,
Directorate-General Competition, Directorate B

Recent cases — Introductory remarks

Between 1 September and 31 December 2002,
102 new cases were notified to the Commission.
This is more than in the previous four-month
period (92) and represents a slight increase
compared to the same period in 2001 (90). In this
quarter the Commission took 105 final decisions.
In total during this period the Commission cleared
96 cases in Phase 1. There were no outright prohi-
bition decisions during this period (pursuant to
Art. 8 (3)). Two conditional clearances were
granted — one at the end of an initial Phase I
investigation and the second following an in-depth
investigation. There were 41 decisions adopted in
accordance with the simplified procedure. In addi-
tion, during this period the Commission took five
referral decisions pursuant to Article 9 of the
Merger Regulation. Four new in-depth investiga-
tions were opened (Art. 6(1)(c) decision) during
September to December 2002.

Jugement du TPI:
Schneider vs. Commission

Le 22 octobre 2002, le Tribunal de première
instance, statuant pour la première fois selon la
procédure accélérée en matière de concentrations,
a annulé la décision de la Commission du
10 octobre 2001 déclarant incompatible avec le
marché commun la concentration entre les fabri-
cants de matériels électriques français Schneider et
Legrand. Dans un arrêt distinct rendu le même
jour, le Tribunal, statuant également selon la
procédure accélérée, a annulé la décision de la
Commission du 30 janvier 2002 ordonnant à
Schneider de se séparer de Legrand. Le Tribunal a
estimé que la décision d’incompatibilité ayant été
annulée, la décision de séparation était privée de
base légale.

L’arrêt portant sur le recours en annulation contre
la décision d’incompatibilité comporte des consi-
dérations relatives à la fois à l’appréciation au fond
de l’opération et au déroulement de la procédure
administrative.

Appréciation au fond des effets
de la concentration

Décision

Dans sa décision d’incompatibilité, la Commis-
sion avait considéré que l’opération conduirait à la
création ou au renforcement d’une position domi-
nante sur 18 marchés de produits distincts, tous de
dimension nationale, dont neuf situés en France les
neuf autres étant situés dans 6 autres Etats
Membres. Cette appréciation était notamment
fondée sur les caractéristiques de ces marchés
(fidélité à la marque, barrières à l’entrée, faible
degré d’élasticité de la demande), le caractère
incontournable de l’entité fusionnée (parts de
marchés significatives, disparition de la rivalité
concurrentielle entre les deux entreprises, émer-
gence d’un leader européen, panoplie inégalée de
produits, détention de marques importantes, et
large couverture géographique), et l’absence de
contraintes significatives du point de vue de la
demande (position de force à l’égard des gros-
sistes) et de la concurrence. L’arrêt remet en cause
la force probante de certains de ces facteurs sur
certains des marchés affectés.

Appréciation du Tribunal

Tout en admettant la présence de certains de ces
éléments, tels que le faible degré d’élasticité de la
demande générale en matériel électrique basse
tension, l’existence d’une fidélité significative à la
marque des tableautiers et installateurs, ou la diffi-
culté pour de nouveaux concurrents d’entrer sur le
marché (points 134-143), le Tribunal a néanmoins
estimé que la Commission avait commis des
erreurs d’appréciation de nature à priver de valeur
probante l’appréciation économique de l’impact
de l’opération de concentration (point 411).

En premier lieu, le Tribunal a considéré que les
indices de puissance économique tirés de la
gamme de produits inégalée, de la panoplie incom-
parable de marques ou de la couverture géogra-
phique dont l’entité issue de la concentration aurait
disposé sur l’ensemble de l’EEE, conduisait en
l’espèce à surestimer l’impact de l’opération sur
chacun des différents marchés nationaux affectés

84 Number 1 — Spring 2003

Merger control



par l’opération. Tout en soulignant qu’il est en
principe loisible à la Commission de prendre en
compte l’existence d’effets transnationaux dans
l’analyse de l’impact d’une opération de concen-
tration dans des marchés de dimension nationale,
le Tribunal a jugé que la Commission n’avait pas
démontré l’existence de tel effets dans chacun des
marchés nationaux affectés (points 171-178).

En deuxième lieu, le Tribunal a jugé que la
Commission s’était bornée à un examen trop
général des rapports de force entre fabricants et
grossistes au niveau transnational et que, dès lors,
ni le caractère incontournable de la nouvelle entité
vis-à-vis des grossistes, ni l’incapacité de ceux-ci à
exercer une contrainte concurrentielle sur cette
entité n’avaient été valablement démontrés sur
chacun des marchés en cause (points 193-231).

En troisième lieu, le Tribunal a jugé que c’était à
tort que la Commission avait refusé de prendre en
compte sur les marchés de tableaux électriques les
ventes internes de deux concurrents verticalement
intégrés, ce qui l’avait amenée à sous-estimer leur
puissance économique. Selon le Tribunal, les prix
des fabricants non intégrés, tels que Schneider et
Legrand, aurait subi directement la concurrence de
ces fabricants intégrés lorsque la vente de maté-
riels électriques est effectuée dans le cadre de la
réalisation, par voie d’appels d’offres, de grands
projets de construction (point 281-297). Le
Tribunal rejette l’estimation faite par la Commis-
sion des ventes intégrées de ces deux concurrents
et retient par la suite les parts de marché présentées
par Schneider et comprenant ses estimations des
activités intégrées de ces deux concurrents.

Enfin, le Tribunal a estimé que l’analyse de la
Commission concernant les effets de l’opération
de concentration sur les marchés danois et italiens
étaient entachées d’erreurs spécifiques affectant
plus particulièrement la légalité de la décision au
regard de ces deux marchés nationaux (points 298-
403).

L’arrêt souligne néanmoins que les erreurs ainsi
constatées ne pouvaient en elles-mêmes suffire à
remettre en cause les griefs retenus à l’égard de
chacun des marchés sectoriels français affectés par
l’opération (point 413). A cet égard, le Tribunal
pose en effet le principe important selon lequel,
«quelle que soit l’ampleur des erreurs que peut
présenter une décision de la Commission consta-
tant l’incompatibilité avec le marché commun
d’une concentration, elles ne peuvent pas en
entraîner l’annulation si, et dans la mesure où,
l’ensemble des autres éléments contenus dans
cette décision permet au Tribunal de considérer
comme établi que la réalisation de l’opération
aboutira à la création ou au renforcement d’une

position dominante ayant pour effet une entrave
significative à une concurrence effective au sens
de l’article 2, paragraphe 3, du règlement»
(point 412). Alors qu’il a explicitement rejeté les
arguments de la Commission pour les marchés
danois et italiens, l’arrêt confirme l’analyse de la
Commission s’agissant des marchés français. Il
relève, en particulier, que les parts de marché déte-
nues sur chacun d’entre eux étaient indicatives de
dominance et que la disparition de la rivalité entre
les deux parties notifiantes aurait supprimé un
facteur essentiel de concurrence, de sorte que
l’analyse économique de la Commission ne
pouvait être tenue pour insuffisante (points 416-
419).

Considérations procédurales

Sur le plan de la procédure, l’arrêt confirme la
légalité de l’enquête conduite par la Commission,
tout en annulant la décision pour violation des
droits de la défense en raison du caractère insuffi-
samment clair et précis de la communication des
griefs.

Impératif de célérité et demandes
de renseignements

Durant le cours de la seconde phase, la Commis-
sion avait suspendu le délai de quatre mois en
raison du défaut de réponse à certaines questions
posées dans le cadre d’une décision de demande de
renseignements. Tenant compte de l’impératif de
célérité qui caractérise l’économie générale du
Règlement n° 4064/89, le Tribunal a jugé que le
délai de 12 jours fixé par Commission aux parties
pour répondre à sa demande de renseignements au
titre de l’article 11, paragraphe 5, de ce Règlement
était raisonnable, nonobstant le grand nombre de
questions posées (322) notamment pour une entre-
prise de la taille de Schneider. Le Tribunal a égale-
ment souligné qu’une décision de demandes de
renseignements a automatiquement pour effet de
suspendre le délai de quatre mois à partir de la date
à laquelle le défaut de fournir les informations
nécessaires a été constaté jusqu’à la date à laquelle
il est mis fin à cette défaillance (points 94-113).

Droits de la défense

En revanche, en ce qui concerne les marchés secto-
riels français, le Tribunal a jugé que la Commis-
sion avait méconnu les droits de la défense de
Schneider au motif que la communication des
griefs n’avait pas permis à celle-ci de mesurer dans
toute leur ampleur les problèmes de concurrence
identifiés par la Commission. Selon le Tribunal, il
ne ressortait pas avec suffisamment de clarté et de
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précision de la communication des griefs que le
renforcement de la position de Schneider face aux
distributeurs découlait non seulement du chevau-
chement pur et simple des parts de marché mais
aussi de l’adossement de Schneider à la position
prépondérante de Legrand sur d’autres marchés,
lui permettant ainsi d’avoir un accès privilégié à la
distribution.

Le Tribunal a estimé que, du fait de cette violation,
la Décision aurait pu être différente à deux égards.
En premier lieu, la Commission aurait pu revenir
sur sa position si Schneider avait pu présenter
utilement ses observations sur ce grief aussi bien
dans sa réponse à la communication des griefs
qu’au cours de l’audition (point 457). En second
lieu, Schneider a pu être indirectement dépossédée
de la possibilité d’obtenir un agrément que la
Commission aurait pu donner si Schneider avait eu
l’opportunité de présenter en temps opportun des
propositions de cessions d’actifs d’une ampleur
suffisante pour permettre de résoudre les
problèmes de concurrence identifiés par la
Commission sur les marchés français (point 460).

Au regard de l’ensemble de ces éléments, le
Tribunal a annulé la décision d’incompatibilité en
précisant que, dans l’hypothèse d’une reprise de
l’examen de la compatibilité de l’opération, les
motifs de son arrêt impliquaient notamment que
Schneider puisse faire utilement valoir sa défense
pour les marchés sectoriels français et, le cas
échéant, proposer des mesures correctives
adéquates.

A la lumière de l’arrêt, la Commission a procédé
au réexamen de l’opération et, après avoir précisé
les griefs reprochés à Schneider et examiné les
propositions d’engagements qui lui étaient
soumises, a décidé d’ouvrir la seconde phase en
raison des doutes sérieux qui subsistaient quant à
la compatibilité de l’opération avec le marché
commun. Toutefois, aucune décision finale n’a été
adoptée en raison de la décision de Schneider de
vendre Legrand au consortium KKR Wendel et du
retrait consécutif de la notification.

CFI Judgment:
Tetra Laval vs. Commission

On 25 October 2002, the Court of First Instance
(CFI) delivered its ruling in case T-5/02, Tetra
Laval v Commission, and annulled the Commis-
sion’s Decision of 30 October 2001 declaring as
incompatible with the common market the merger
between Tetra Laval, a Swiss-based packaging
company mainly active in carton packaging, with
Sidel, a French packaging company mainly active
in plastic PET packaging equipment.

The Commission’s prohibition decision
of 30 October 2001

The Commission’s decision focused mainly on the
likely anti-competitive effects of the merger. The
Commission concluded that the two companies
were active in distinct product markets, carton
packaging and PET packaging equipment respec-
tively which were, however, closely neighbouring
markets PET being a technical substitute for the
so-called sensitive products that traditionally have
been packaged in carton (liquid dairy products,
juices, fruit-flavoured still drinks, and tea/coffee
drinks) and PET being expected to grow signifi-
cantly in those segments in the near future in
rivalry to carton. The merger would create a
market structure allowing the merged entity to
leverage its dominant position in carton in order to
turn its leading position in PET packaging equip-
ment into a dominant one. The merger would also
strengthen Tetra’s existing dominance in carton by
eliminating the actual and potential competition
represented by Sidel as the leading company in a
neighbouring, rival market. The Commission
rejected remedies offered by Tetra consisting
mainly of promises not to engage in abusive prac-
tices, to hold Sidel as a separate company and to
offer a licence for Sidel’s SBM machinery to an
independent third party. The Commission found
that the remedies were unviable, impossible to
monitor and insufficient to address the serious
anti-competitive effects of the merger.

The CFI judgment of 25 October 2002

The CFI was asked to annul the Commission’s
Decision on the basis of procedural and substan-
tive arguments. Regarding procedure, the appli-
cant claimed that it had been unlawfully denied
access to the file in respect of an expert report and
the responses to a market survey on its offer of
commitments. On substance, Tetra claimed that
the Commission had not shown that the merged
would lead to the creation or strengthening of a
dominant position as leveraging was not possible,
foreclosure could not take place and elimination of
potential competition would not change Tetra’s
incentives to innovate and lower prices in the
carton market.

The Court dismissed the applicant’s procedural
arguments. It found that the applicant had suffi-
cient access to the expert report and had been able
to understand and to comment on this report. As
regards the market test of the commitments, the
Court found that the Commission was entitled to
provide access in the form of summaries in order to
protect the identity of certain respondents, who
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feared retaliation. The Court also dismissed claims
made by Tetra that the questionnaires were inaccu-
rate or misleading and concluded that it was not
apparent that respondents were misled or confused
and that the rights of defence were therefore not
infringed by the use of summaries.

As regards substance, the Court confirmed that the
Commission was entitled to assess the possible
anti-competitive conglomerate effects of the
merger, even though, in the Court’s view, mergers
between undertakings active on distinct markets
do not usually give rise to competition concerns
(point 150). The Court observed that, in certain
circumstances, the means and capacities brought
together by a conglomerate merger may immedi-
ately create conditions allowing the merged entity
to leverage its way so as to acquire, in the rela-
tively near future, a dominant position on a neigh-
bouring market (point 151). Indeed, the Court
acknowledged that, in this case, the Commission
showed, on the basis of well established and objec-
tive evidence that the two markets in question were
closely related and that the merged entity would
have the ability to engage in leveraging practices
(point 199).

Leveraging

However, noting that, while the Commission
enjoys a certain margin of discretion, the lapse of
time before the emergence of the anticipated domi-
nant position requires the Commission’s analysis
of the future position to be ‘particularly plausible’
(point 162), the Court held that, in the circum-
stances of the case, the merged entity would not be
likely to engage in leveraging practices with
significant, anti-competitive, foreclosure, effects.

The Court based its reasoning on mainly three
elements:

(i) First, the Commission should have considered
the extent to which the incentives of the merged
entity to leverage would be reduced, or even elimi-
nated, owing to the illegality of the conduct in
question, the likelihood of its detection, action
taken by the competent authorities, both at
Community and national level, and the financial
penalties which could ensue. (point 159) Further-
more, the Commission should have taken into
account the behavioural commitments offered by
the applicant in assessing the likelihood of the
merged entity engaging in unlawful leveraging
activity (point 161). In the absence of such an
assessment, the Court based its analysis of lever-
aging exclusively on conduct "which would, at
least probably, not be illegal" (point 162).

(ii) Second, the Court disagreed with the Commis-
sion on the growth prospects of PET claimed in the
Decision in respect of milk and fruit juice were not
based on ‘convincing’ evidence (points 203 to
214);

(iii) Third, the CFI held that, price discrimination
by end use shown by the Commission to exist in
the SBM machine market, could not be relied upon
given that such a practice would be illegal in the
future for a dominant merged entity; in addition,
the CFI thought that the Decision did not provide
sufficient evidence on technical differences
between SBM machines split by end use in order to
justify the definition of sub-markets among SBM
machines with reference to their end-use (point
269) and that there was no distinct market for SBM
machines for sensitive products.

In addition, the CFI thought that the Commission
underestimated the importance of the merged
entity’s competitors on the carton and the PET side
and the interaction of PET and carton with other
packaging materials such as glass, cans and HDPE
where the merged entity would not be present or
would have a modest position.

On this basis, the Court thus found that the
Commission committed a manifest error of assess-
ment in concluding that a dominant position would
be created on PET equipment markets, and partic-
ularly on those for low- and high-capacity SBMs
(point 308).

Reduction of potential competition in the
carton market

Again, the Court acknowledged that the Commis-
sion was entitled to examine anti-competitive
effects, based on the significance for the carton
markets of a reduction of potential competition
from the neighbouring PET equipment markets
(point 323). However, the Court held, inter alia,
that Tetra’s behaviour as regards pricing and inno-
vation in the carton market would not be altered
after the merger as there was a sufficient level of
competition ensuring that Tetra would have to
continue to fight and innovate. Therefore, the
Court concluded that it had not been shown that the
merged entity’s position would be strengthened
vis-à-vis its competitors on the carton markets.

Comment

The case was dealt with under the CFI’s expedited
procedure and the CFI’s ruling led, for the first
time in EU merger proceedings, to the companies
being allowed to proceed with the implementation
of their merger following their successful court
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action against the Commission. The Commission
had to re-assess the case following the CFI’s judg-
ment and cleared the merger, under conditions, on
13 January 2003. The Commission has, however,
almost simultaneously, appealed against the CFI’s
judgment.

In deciding to lodge the appeal, the Commission
considered that the CFI judgment in Case T-5/02
raises problems of legal principle concerning
several aspects of the work of the Commission in
the field of merger control. In particular, the CFI’s
judgment raises issues relating to the interaction
between the Merger Regulation and Article 82, the
role of behavioural commitments in merger
control and the appropriate standard of proof and
requisite evidence that the Commission has to
produce in merger prohibition cases. Given the
importance of these issues, the Commission
considered that a review of the judgment by the
ECJ was necessary and desirable.

CFI Judgement: Lagardère SCA,
Canal+ SA vs. Commission

The main interest of this judgment lies in its impact
on the interpretation of the Merger Regulation
with regard to ancillary restraints. The Court held
that contractual clauses which constitute restric-
tions directly related and necessary to the realisa-
tion of an operation of concentration (ancillary
restrictions) and which have been approved by the
Commission, fall outside the application of Regu-
lation 17 and the other sectorial regulations listed
in Article 22(1) ECMR. In consequence the
assessment of these clauses must by necessity be
undertaken in the framework of the procedure
foreseen by the ECMR and the Commission is
obliged to carry out such an assessment where the
merging companies so request.

In June 2002 the Commission had cleared under
Article 6(1)b a concentration including the notifed
ancillary restrictions. Subsequently in July 2002
the Commission had informed the parties that
‘following an error of manipulation the text of the
June decision which had been notified was incor-
rect. Consequently the Commission has decided to
make textual modifications on it.’ Further in a
meeting with the parties the Commission had then
explained that a correction of the errors was neces-
sary in the interest of coherence with a Commis-
sion decision of 3.3.1999 under Article 81 EC
(case COMP/36.237 TPS).

By its decision of 10.7.2000, the Commission had
thus modified its assessment of the restrictions
notified by the parties to the concentration as ancil-
lary, contained in its decision of 22.6.2000. This

modified assessment was less favourable to the
interests of the parties. Some restrictions which
had been approved by the June decision for the
entire notified duration or parts of it, were no
longer approved by the July decision or only for a
shorter period. Insofar as these restrictions were
not covered by the Commission’s clearance deci-
sion in the merger case, they could fall under the
application of Regulation 17 and could be disputed
in national court proceedings in view of an exami-
nation of a possible infringement of Community
and national competition law. The Court therefore
held that the July decision produced obligatory
legal effects of a nature such as to affect the inter-
ests of the applicants by modifying in a serious
way their legal situation.

The Court further held that Article 6(1)b 2nd indent
of the ECMR not only excluded the application of
Regulation 17 to the assessment of ancillary
restrictions, but also conferred exclusive compe-
tence to take a binding act in this respect on the
Commission. It resulted clearly from Article 21(1)
ECMR that the Commission’s exclusive compe-
tence regarding the control of concentrations is not
limited to compatibility decisions only, as defined
in Article 3 ECMR, but extends to all acts with
binding effect which the Commission is called
upon to take in application of the ECMR. By
inserting Article 6(1)b into the ECMR the
Community legislator had created a specific legal
basis for the examination of ancillary restrictions
which are notified as such in the context of a
concentration.

In consequence the Court annulled the Commis-
sion decision of 10 July 2000 which attempted to
retroactively modify the original assessment on
the ancillary restrictions.

Following this judgment the Commission has
decided to propose a clarification of the ECMR
within the framework of its comprehensive
reforms adopted on 11 December 2002. The new
draft would stipulate clearly that the Commission
is not required to pronounce on ancillary restric-
tions when it evaluates a concentration. In its
reasoning (see paragraph 108 of the judgment) the
Court itself seems to invite the Community legis-
lator to make such a clarification.

88 Number 1 — Spring 2003

Merger control



A — Summaries of decisions
taken under Article 8 of
Council Regulation (EEC)
No 4064/89

Summaries of cases declared compatible
with the common market under Article
8(2) of the ECMR with commitments

Energie Baden-Württemberg / ENI /
GVS

On 17 December 2002 the European Commission
authorised, subject to conditions, the joint acquisi-
tion of German regional gas wholesaler Gas
Versorgung Süddeutschland (GVS) by German
electricity firm Energie Baden-Württemberg AG
(EnBW) and Italian gas and petroleum firm ENI
S.p.A. The operation, as initially notified to the
Commission, would have strengthened GVS’s
dominant position on the wholesale gas market in
Baden-Württemberg, in South-West Germany,
namely by securing GVS’s hold on EnBW’s local
distributors. In order to address these competition
concerns, the parties undertook to grant early
termination rights to all local gas distributors
which had entered into long term supply contracts
with either GVS or EnBW’s existing subsidiaries
Neckarwerke Stuttgart AG (NWS) and EnBW Gas
GmbH.

EnBW and GVS are both based in Baden-
Württemberg in South-West Germany. EnBW is
active in the fields of electricity generation, trans-
mission, distribution, supply and trading as well as
of gas and district heating supply. GVS operates a
gas transport system in the region whereby it
supplies gas to local distribution companies and to
a few industrial customers.

ENI is active in the exploration and production of
oil and natural gas world-wide and holds shares in
transportation companies operating trans-national
pipelines for transmission of natural gas, inter alia
in Germany.

The Commission received a notification on 14
August 2002 according to which EnBW and ENI
would both acquire 50% of GVS, consequently
taking joint control of the company from the State
of Baden Württemberg and several local distribu-
tion companies. On 16 September 2002, the
Commission started an in-depth investigation to
assess the impact of the proposed operation.

The investigation showed that GVS controls
approximately 90% of the market for regional

wholesale gas supply in Baden-Württemberg.
Ruhrgas and Wingas supply the remaining 10%.
This strong position is expected to be challenged in
the near future as Wingas, which operates its own
gas pipeline system in Germany, will complete
construction of a new pipeline before the end of
2004 which will cross Baden-Württemberg from
East to West giving it access to the high consump-
tion Stuttgart area.

The Commission’s decision focussed on relaxing
GVS’s strong grip on customers in the region with
which it has concluded long-term wholesale
supply contracts.

The proposed concentration would have strength-
ened GVS’s dominant position in Baden-
Württemberg due to EnBW’s activities on the
downstream market. EnBW holds shares in
numerous local gas distributors, which in turn are
supplied by GVS and represent a substantial part
of GVS’ customers. Without the present operation
EnBW would have had a strong incentive to profit
from developments in the coming years, such as
the completion of the Wingas long-distance gas
pipeline. As a shareholder of GVS, however,
EnBW will be more interested in GVS’s economic
success and, therefore, is likely to use its influence
to secure demand for GVS.

In order to address the competition concerns iden-
tified by the Commission, EnBW and ENI
submitted, at an early stage of the in-depth investi-
gation, to grant early termination rights for all
long-term supply contracts concluded between, on
the one hand, local gas distributors and, on the
other hand, GVS or EnBW’s subsidiaries NWS
and EnBW Gas. This right can be exercised once,
on two possible dates, on giving six-months
notice.

The proposed commitments will potentially free
up substantial demand. In the event that NWS and
EnBW Gas were not to switch supplier, since they
are controlled by EnBW, the commitments would
still allow its customers, i.e. local distribution
companies, to switch to other gas wholesale
suppliers. The timing of the commitments is
intended to match the arrival of increased competi-
tion in Baden-Württemberg through completion of
the Wingas pipeline.
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B — Summaries of decisions
taken under Article 6

Summaries of decisions taken under
Article 6(1)(b) and 6(2) where
undertakings have been given by the firms
involved

RAG/Degussa

In November the Commission granted conditional
approval to the acquisition of the German specialty
chemicals company Degussa AG by the German
mining and technology group RAG. The transac-
tion had initially raised competition concerns in
the construction materials sector, more specifi-
cally regarding certain products used in the
production of concrete to improve its performance.
But RAG offered to divest its production capacity
for Naphtalene Sulfonate in the EU, an important
concrete admixture input product. This divestment
would remove the Commission’s concerns.

RAG Aktiengesellschaft is an international mining
and technology group based in Germany. Its busi-
ness activities comprise coal mining, power gener-
ation, environmental technology, chemicals and
plastics. Degussa AG is a German-based interna-
tional company which makes specialty chemicals.
Its activities range from food additives to construc-
tion chemicals, coatings and specialty polymers.
Degussa is currently 64 % owned by the German
utility group E.ON.

The Commission’s investigation showed that the
combination of RAG’s and Degussa’s activities
could have led to the creation of a dominant posi-
tion in the field of input products for concrete
admixtures. These products are designed to influ-
ence the viscosity and water content of concrete to
make it more workable. In order to remove these
competition concerns, RAG offered to divest its
Naphtalene Sulfonate (NSF) business in the EU,
an important concrete admixture input product,
including production plants in Italy, Spain and
Germany.

The Commission’s market investigation showed
that these commitments will eliminate the overlap
of RAG’s and Degussa’s activities and will enable
a viable new competitor to be created in order to
compensate for the removal of Degussa as an inde-
pendent supplier.

C — Summaries of referral
decisions taken under
Article 9 of the ECMR

Article 9 of the Merger Regulation is intended to
fine-tune the effects of the turnover- based system
of thresholds for establishing jurisdiction. This
instrument allows the Commission, if certain
conditions are fulfilled, to refer the transaction to
the competent competition authority of the
Member State in question. If for instance the trans-
action threatens to create a dominant position
restricting competition in distinct markets within a
specific Member State the Merger Regulation
allows the Commission to refer cases to national
authorities in such circumstances if they request a
referral. This arrangement allows the best placed
authority to deal with the case in line with the
subsidiarity principle.

Koninklijke BAM NBM/Hollandsche
Beton Groep

The Commission referred the proposed acquisition
of the Dutch construction company Hollandsche
Beton Groep N.V. (HBG) by rival Koninklijke
BAM NBM N.V. (BAM) to the Dutch Competi-
tion Authority, giving the latter the possibility to
take a closer look at the impact of the transaction
on competition in the Dutch construction and
asphalt markets.

The deal would combine two of the six largest
construction companies in the Netherlands. BAM
is one of the largest construction companies in the
Benelux, active in developing, building and main-
tenance of housing and industrial buildings and
transport infrastructure and after the deal it would
be one of the 10 largest construction companies in
Europe.

HBG has activities in all aspects of building,
dredging and consultancy & engineering in many
countries within and outside Europe, including the
United States of America. HBG is currently a
subsidiary of the Spanish Grupo Dragados S.A.
(Dragados), which intends to sell all of its
shareholding in HBG to BAM. BAM notified this
transaction to the Commission under the European
Merger Regulation 4064/89.

On 12 August 2002 the Dutch Competition
Authority (Nederlandse Mededingingsautoriteit,
or NMa) requested the Commission to refer the
examination of those aspects of the deal relating to
the Netherlands in application of Article 9 of the
Merger Regulation. According to the NMa the
proposed concentration threatened to create or
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strengthen a dominant position on a number of
markets in the building sector and on a number of
markets for the production of asphalt in the Neth-
erlands.

The Commission’s findings in its first-phase
investigation revealed that such a threat could
indeed exist as regards a possible market for large
building projects, in which BAM and HBG were
particularly strong, as well as on several regional
asphalt markets.

The Commission considered that the NMa was
best placed to assess the competitive impact of the
case on the Dutch building and asphalt markets.
The Dutch Competition Authority had recently
investigated these sectors which meant that it had
considerable and up-to-date knowledge of the
sector. The Commission’s investigation revealed
that, apart from the aspects of the transaction
referred to the Dutch Competition Authority, the
notified operation did not give rise to any competi-
tion concerns. This was in particular true for the
Belgian construction market, where both compa-
nies were also active.

Leroy Merlin/Brico

On 13 December 2002 the Commission decided to
refer certain aspects of Leroy Merlin’s acquisition
of Brico DIY stores to the competition authorities
in France, Spain and Portugal. The Commission
found that the deal did not raise competition
concerns in the rest of the European Union and
therefore cleared the transaction as regards these
aspects. At the same time it decided to acquisce in
the request of the three national authorities
concerned to examine the case on the grounds that
these authorities were best placed to assess its
impact on the distribution of DIY items in their
own countries. This referral decision was the first
occasion on which the Commission made a
referral pursuant to Art. 9 of the ECMR to as many
as three Member States. The referral decision was
based on the local nature of the competition prob-
lems raised by the transaction.

On 30 October 2002 the Commission had received
a notification of Leroy Merlin’s plan to acquire
control of Brico France, Brico Spain and Brico
Portugal. Leroy Merlin, a French-based company
controlled by the Mulliez family, which likewise
controls Auchan, is also present in France and
Spain, and is soon to be present in Portugal. Both
companies basically operate in the retail sale of
DIY, decoration and home improvement items.

The Commission’s investigation showed that the
acquisition of Brico by Leroy Merlin would have
an competitive impact on the French, Spanish and

Portuguese markets only. Brico is known in
France under the name ‘Obi’ and in Spain and
Portugal, ‘Aki’. In France the new group would be
the market leader in the sale of DIY products by
large specialised stores, ahead of Castorama. In
Spain Brico and Leroy Merlin together account for
almost all sales of DIY products by large special-
ised stores. Leroy Merlin does not yet operate in
Portugal but it has received authorisation to open
stores from the relevant public authorities. Brico is
the leading distributor of DIY, decoration and
gardening products in the country.

The information obtained by the Commission
during the investigation pointed to the strong posi-
tions held by Leroy Merlin and Brico on certain
local markets in these three countries. In accor-
dance with its usual practice in such cases, it there-
fore agreed to refer the examination of the case as
regards these markets to the French, Spanish and
Portuguese authorities in accordance with the
request of these authorities.

The Commission had also looked at the impact of
the deal on the upstream procurement markets, but
found that the new group’s position on these
markets would not lead to the creation or strength-
ening of a dominant position.

Electrabel/ IEH

On 23 December 2002 the Commission decided to
accede to the request of the Belgian Economic
Minister to refer, pursuant to Art. 9 of the ECMR, a
transaction involving an agreement between
l’Intercommunale d’Electricité du Hainaut (IEH)
and Electrabel for the supply of electricity to
eligible customers.

The regulations on liberalisation of the Belgian
electricity market inter alia prohibit commune
associations, such as IEH, from acting as supplier
of electricity to eligible customers ( in cases where
they are also a distributor of electricity). These
regulations also require the commune associations
to designate a default supplier i.e. a supplier who
will provide electricity to those eligible customers
who have not specifically chosen a particular
supplier. The commune associations subsequently
entered into an agreement with Electrabel which
provides that they would desist from the activity of
supplying electricity and would be replaced by
Electrabel. In return the commune associations
would receive a financial interest in Electrabel.

Several of these transactions fell within the juris-
diction of the Belgian competition authorities who
had, at the time of the referral, already concluded
in relation to three of them that they would result in
a strengthening of the dominant position of Elec-
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trabel on the market for the supply of electricity to
eligible customers. They have in consequence
prohibited these transactions.

The transaction between Electrabel and IEH fell
within the jursidiction of the Commission because
of the size of IEH. In order to ensure the coherence
of the decisions with regard to these similar tran-
sactions the Belgian authorities requested the
referral of the IEH transaction to them as provided
for in the ECMR. The Commission, having found
that the transaction threatened to re-enforce the

dominant position of Electrabel for the supply of
electricity to eligible customers and that this
market was national in scope, it decided to accede
to the request of the Belgian authorities. The
Belgian authorities will now procede to deal with
the case.

Electrabel is a subsidiary of Tractebel which
belongs to the Suez group. Electrabel is principally
active on the markets for electricity, gas and asso-
ciated services. In 2001 more than 80% of its non-
trading turnover derived from Belgium.
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