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1. Introduction
The recent introduction by the Court of First
Instance (CFI) of an expedited (‘fast-track’) proce-
dure for certain cases, including in particular
merger cases, has been greeted positively by the
business and legal community (1). The European
Commission has not only supported the adoption
of the expedited procedure but has also indicated
that it ‘would welcome any further reform under-
taken by the European Courts to expedite
appeals’ (2). Most commentators have, however,
reserved their final ‘judgment’ on the efficacy of
the expedited procedure until the CFI has deliv-
ered a number of judgments using the new rules.
The first such judgments are expected to be deliv-
ered in October 2002 in the appeals brought by
Tetra Laval and Schneider against the Commis-
sion’s prohibition of their proposed mergers with
Sidel and Legrand respectively (3).

This article looks at the application of the expe-
dited procedure, in particular in the field of
mergers, in the one and half years of its operation.
It sets out the Rules of Procedure of the CFI on
expedited procedures, it discusses the practical use
of the expedited procedure in certain recent merger
cases focusing in particular on the principles the
Court uses to exercise its discretion on whether or
not to grant expedited procedure treatment. The
article concludes by looking at the potential effec-
tiveness of the expedited procedure and its impli-
cations for EU merger control.

2. The CFI’s Rules of Procedure
on Expedited Proceedings

Adoption of the expedited procedure

On 6 December 2000, the Court of First Instance
(CFI) modified its rules of procedure (4) in order to

allow for the introduction of a new expedited
procedure (5). The expedited procedure came into
force on 1 February 2001.

According to the CFI, this new type of expedited
procedure was designed to deal with cases of a
particularly urgent nature such as for example
actions concerning public access to administrative
documents held by the institutions or decisions
regarding the control of mergers and takeovers (6).

How the procedure works — Article 76(a)
of the Rules of Procedure

The modified Rules of Procedure now include a
new Article, 76a, on ‘Expedited Procedures’.
Applications for a case to be decided under an
expedited procedure have to be lodged by separate
document at the same time as the application initi-
ating the proceedings or the defence (7).

According to Article 76a, the CFI ‘may, on appli-
cation by the applicant or the defendant, after
hearing the other parties and the Advocate
General, decide, having regard to the particular
urgency and the circumstances of the case to adju-
dicate under an expedited procedure’ (emphasis
added). The Court therefore exercises its discre-
tion on whether to grant the expedited procedure
on a case by case basis (see below on the exercise
of the Court’s discretion in recent merger cases).

Once the request for expedited treatment has been
approved by the CFI, the written and oral proce-
dure follow slightly modified rules.

• The case is automatically given priority in the
court by way of derogation from Article 55 of
the Rules of Procedure.
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(1) See Summary of the Replies Received in Response to the Green Paper on the Review of Council Regulation (EEC) No 4064/89 of
11 December 2001, COM (2001) 745 final. The summary as well as the full text of most of the responses are published on DG
Competition’s website http://europa.eu.int/comm/competition/mergers/review/comments.html.

(2) See Green Paper on the review of the Council Regulation (EEC) No 4064/89 of 11 December 2001, COM (2001) 745 final (‘Green
Paper on Merger Review’). See also Commissioner Monti’s speech to the British Chamber of Commerce on 4 June 2002 (speech/
02/252) published on DG Competition’s website.

(3) Cases T-5/02 and T-80/02, Tetra Laval v Commission; cases T-310/01 and T-77/02, Schneider Electric v. Commission.

(4) Rules of Procedure of the Court of First Instance of the European Communities of 2 May 1991, OJ L 136 of 309 May 1991,
corrigendum published in OJ L 317 of 19.11.1991, p.34, as amended.

(5) OJ L 322, 19.12.2000, p. 4.
(6) See Information Note published on the website of the Court (www.curia.eu.int) regarding the amendment of the Rules of

Procedure of the CFI with a view to expediting proceedings (‘the CFI Information Note’).
(7) Article 76a(1) of the CFI Rules of procedure.



• The written procedure is simplified. It is, in
principle, limited to a single exchange of
pleadings: application and defence. A written
reply and rejoinder as well as interventions and
replies to interventions will only be allowed
exceptionally by way of measures of organisa-
tion of procedure in accordance with Article 64
of the Rules of Procedure (1). The pleadings
lodged must be brief and concise (2).

• It is intended that the CFI make greater use of
pre-hearing measures of organisation of proce-
dure. This is envisaged in Article 64 of the
Rules of Procedure which states that the
purpose of such measure ‘shall be to ensure that
cases are prepared for hearing, procedures
carried out and disputes resolved under the best
possible conditions’. Such measures can
include the clarification of orders sought or of
the pleas in law and arguments between the
parties, amicable settlements of proceedings,
taking of evidence, submission of written ques-
tions by the Court to the parties etc. The Court
also intends to make greater use of informal pre-
trial, case management meetings to discuss with
the parties the scope and procedural aspects of
the oral hearing (3).

• Emphasis is placed on the oral procedure. The
Court will in principle devote more time to the
oral procedure allowing all aspects of the case
to be argued comprehensively and in depth. To
facilitate the oral hearing, the parties should
submit to the CFI and to the other parties an
outline of the arguments which they intend to
present at the oral hearing approximately two
weeks in advance of the hearing. At the oral
hearing, the parties may supplement their argu-
ments and offer further evidence. They must,
however, give reasons for the delay in offering
such further evidence.

• It is estimated that the expedited procedure can
lead to a judgment being rendered within a
maximum period of less than 12 months. By
contrast, in 2001, the average duration of a case
before the CFI was approximately 20 months.

3. Application of the expedited
procedure in recent merger cases

A significant number of appeals against
Commission decisions on mergers are
currently being dealt with under the
expedited procedure

The following actions for annulment of Commis-
sion decisions on mergers are currently being dealt
with under the accelerated procedure:

• T-310/01 Schneider Electric SA v Commission
(Article 8(3) decision (4)); T-77/02 Schneider
Electric SA v Commission (Article 8(4) deci-
sion (5))

• T-05/02 Tetra Laval BV v Commission (Article
8(3) decision (6)); T-80/02 Tetra Laval BV v
Commission (Article 8(4) decision (7))

• T-99/02 Ineos NV v Commission, T-100/02 EVC
v Commission, (Article 8(2) decision with
commitments) (8)

• T-101/02 Ineos NV v Commission, T-102/02
EVC v Commission (Article 8(2) decision with
commitments) (9)

• T-114/02 Babyliss v Commission, T-119/02
Royal Philips Electronics v Commission)
(Article 6(1)b decision with commitments and
Article 9(4) decision on a partial referral of the
case to France) (10)

The appeals in the Tetra Laval/Sidel and
Schneider/Legrand cases have been brought by the
notifying parties against Commission decisions
prohibiting the proposed concentrations pursuant
to Article 8(3) of the Merger Regulation and
against subsequent Commission decisions
ordering measures to restore conditions of effec-
tive competition pursuant to Article 8(4) of the
Merger Regulation.

The series of appeals by Ineos and EVC against the
Commission’s decisions pursuant to Article 8(2)
clearing the mergers between Shell/DEA and
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(1) Article 76a(2) of the Rules of Procedure.
(2) CFI Information Note, p. 1.
(3) See Article 64(3)(e) of the Rules of Procedure.
(4) Commission Decision (Art. 8(3)) of 10 October 2001 in case M.2283 Schneider/Legrand.
(5) Commission Decision (Art. 8(4)) of 30 January 2002 in case M.2283 Schneider/Legrand.
(6) Commission Decision (Art.8(3)) of 30 October 2002 in case M.2416 Tetra Laval/Sidel.
(7) Commission Decision (Art. 8(4)) of 30 January 2002 in case M.2416 Tetra Laval/Sidel.
(8) Commission Decision (Art.8(2)) of 20 December 2001in case M.2389 Shell/DEA.
(9) Commission Decision (Art.8(2)) of 20 December 2001 in case M.2533 BP/E.ON.
(10) Commission Decision of 8 January 2002 in case M.2621 SEB/Moulinex.



BP/E.ON are being brought by third parties
challenging the clearance. Third parties have also
brought the appeals against the Commission’s
decision to clear the merger between SEB/
Moulinex subject to commitments and against the
Commission’s decision to refer partially the case
to the French authorities pursuant to Article 9(4) of
the Merger Regulation.

Exercise of the Court’s discretion in
granting expedited procedure treatment
in merger cases

It is interesting to note that out of 22 pending
appeals against Commission decisions in the field
of mergers, almost half (10 cases) are being dealt
with under the expedited procedure. Indeed, the
Court has granted the benefit of the expedited
procedure in almost all merger cases in which it
was requested by the parties. As defendant, the
Commission has supported the granting of the
expedited procedure in the majority of those cases.
In only one case so far, T-103/02 Ineos Phenos v
Commission, has the Court refused to grant the
benefit of the expedited procedure on grounds of
lack of urgency and complexity of the pleadings.

The acceptance or refusal to treat a case under the
expedited procedure rests on the discretion of the
CFI. The small number of cases that have been
dealt with under the expedited procedure so far
makes it difficult to deduce concrete principles as
to how the Court intends to exercise this discretion
in the future. Some guiding principles, however,
already exist in the form of an Information Note (1)
by the CFI as well as by recent precedents.

The Information Note of the CFI emphasises that
in deciding whether to grant a request for expe-
dited procedure treatment, the Court will have
regard to: (i) the urgency/circumstances of the
case; and (ii) the question whether, in view of the
complexity and the volume of the pleadings
lodged, the case lends itself to essentially oral
argument.

(i) Urgency

As regards urgency, it is to be expected that the
circumstances surrounding the majority of merger
cases will be deemed to satisfy this requirement.
This is envisaged in the Court’s Information Note
where merger cases are proffered as a specific

example of cases amenable for expedited proce-
dure treatment.

Indeed, in most merger cases which end up being
appealed before the CFI, speedy adjudication will
normally be required and time will be of the
essence. In prohibition cases, the parties will be
keen to obtain an annulment of the Commission’s
prohibition decision so that they can proceed with
their deal. This will in principle be the case where
the parties have been allowed to implement their
deal either thanks to a derogation decision by the
Commission pursuant to Article 7(4) of the Merger
Regulation, or as a result of a decision by the Court
granting a request for interim measures or in cases
of public bids pursuant to the exception provided
for in Article 7(3) of the Merger Regulation. The
latter was the case in the recent prohibited mergers
between Tetra Laval/Sidel and Schneider/
Legrand. In both these cases, the acquiring compa-
nies had already purchased the shares of the target
companies through unconditional public bids in
the Paris Bourse (2) pursuant to Article 7(3) of the
Merger Regulation.

A second category of merger cases on appeal
consists of clearance cases, where the application
is brought by third parties not content with the
Commission’s decision to clear a merger or with
the remedies accepted by the Commission in order
to clear a merger. In such cases, time is also of the
essence: third party applicants will usually be able
to show that the negative effects of the merger are
immediate; the merging parties will also require
speedy adjudication to avoid a prolonged period of
uncertainty hanging over a completed transaction.
This was the case in the recent clearance decisions
of the mergers between Shell/DEA, BP/E.ON and
SEB/Moulinex which, as discussed above, have all
been appealed before the CFI by third parties.

Urgency would, however, be more difficult to
show in cases where the parties decide to abandon
a deal in the wake of a Commission prohibition
decision. An example, is the aborted GE/
Honeywell merger where the parties decided not to
proceed with the deal instead of requesting interim
measures and/or the application of the expedited
procedure to their actions for annulment. As a
result, both the appeal brought by GE and that
brought by Honeywell are being dealt with under
the standard Court procedure, an expedited proce-
dure not having been requested by the parties.
Indeed, it is often the case that acquisition agree-
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(1) See CFI Information Note, p. 1.
(2) Both cases involved public bids in the Paris Stock Exchange. According to French rules, the companies bought the shares of their

targets unconditionally. Following prohibition decisions pursuant to Article 8(3), the Commission also adopted decisions pursuant
to Article 8(4) of the Merger Regulation ordering Tetra and Schneider respectively to divest their respective shareholding in the
target companies.



ments are conditional upon Commission clearance
and hence the parties are not obliged to continue
with the transaction in case of a prohibition.

Urgency and Interim measures

The Court’s information note states that the expe-
dited procedure ‘is designed to deal with cases of a
particularly urgent nature which do not lend them-
selves to the adoption of interim measures of the
kind which may be ordered in proceedings for
interim relief’. This statement is puzzling and it is
not envisaged that it will be adhered to in all cases.

The rationale of the statement may be that in cases
where sufficient interim measures are ordered (for
example, a suspension of the Commission’s prohi-
bition decision and/or an order allowing the parties
to implement the concentration pending final
judgment), the parties can in principle afford to
wait for a longer period until final adjudication of
their case. By contrast, in cases where interim
measures are not possible, final judgment ought to
be rendered more speedily under the expedited
procedure to avoid irreparable damage to the
parties.

However, in suitable merger cases, both interim
measures and expedited procedure treatment may
be necessary. As the American Bar Association
points out in its response to the Commission’s
Green Paper on merger review, ‘the possibility to
obtain interim measures is important as there
might be little point in giving a judgment quickly if,
in the meantime, the parties have abandoned a
prohibited transaction or have been obliged to
carry out a divestiture which they believed was
unnecessary and unjustifiable’ (1).

Indeed, in the pending cases T-80/02, Tetra Laval
v. Commission, and T-77/02, Schneider v Commis-
sion, which are being dealt with under the expe-
dited procedure, both Tetra and Schneider lodged
applications for interim measures seeking the
suspension of the Commission’s divestiture deci-
sion under Article 8(4) of the Merger Regulation.
The companies claimed that, if they were forced to
divest their holdings in the target companies in
accordance with the Commission’s 8(4) decisions
prior to the Court’s final judgment in the main
case, they would have suffered irreparable
damage. The companies argued that, even if they
subsequently won the main case, they would have

divested the targets and they might not have the
possibility to buy them back. In both cases,
however, the Court’s judgment was expected to be
rendered prior to the expiry of the deadline for
divestiture as the Commission, due to exceptional
circumstances, was prepared to grant a short
extension of the divestiture period. This meant that
the application for interim measures became obso-
lete and, in both cases, the companies decided to
withdraw their interim measures applications
leading to orders by the CFI removing the cases
from the register (2).

In the light of these recent precedents it could be
argued that the Court would be willing to consider
granting interim measures even in expedited
procedure cases where appropriate.

(ii) Complexity of case/volume of pleadings

It is not clear how the Court will exercise its
discretion when looking at the complexity of a
case or the volume of pleadings lodged. On the one
hand, the information note of the Court makes
clear that the pleadings lodged must be brief and
concise and that cases must not be so complex that
they cannot lend themselves to essentially oral
argument. On the other hand, merger cases are
by their very nature complex cases frequently
involving substantial economic analysis and signif-
icant procedural issues such as rights of defence.

In recent merger cases, the Court has shown that it
would not be willing to accept excessively volumi-
nous pleadings including any conceivable substan-
tive or procedural ground for annulment. Through
informal meetings organised by the Court, the
parties were directed to focus their arguments and
simplify their pleadings in order for their case to
benefit from the expedited procedure. In one case,
T-103/02, the Court refused to grant the expedited
procedure on the basis that the nature and the
extent of the pleas submitted by the Applicant did
not permit a written procedure limited to a single
exchange of pleadings.

Nonetheless, as was evident from the 2-day hear-
ings in the cases of Tetra Laval v Commission and
Schneider v. Commission (3), the cases involved a
very significant amount of substantive and proce-
dural issues with the Court having to assess almost
the entirety of the Commission’s analysis
including complex points of econometric assess-
ment.
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(1) American Bar Association response to the Green Paper on Merger Review, see DG Competition website:
http://europa.eu.int/comm/competition/mergers/review/comments/ref046_americanbarassociation.pdf.

(2) As  regards  case  T-77/02, Schneider v. Commission, see CFI press release 48/02 published at the Court’s website at
http://www.curia.eu.int/fr/cp/aff/cp0248fr.htm. No press release has been issued in T-80/02, Tetra Laval v Commission.

(3) T-5/02 and T-80/02, Tetra Laval v. Commission; cases T-310/01 and T-77-02, Schneider v Commission.



It is therefore not clear yet how the Court will
exercise this discretion regarding the complexity
and volume of pleadings. It is perhaps to be
expected that, provided the Court’s resources
allow it, urgent cases would be granted the benefit
of the expedited procedure regardless of their
complexity.

Other procedural issues in pending
expedited procedure merger cases

In all recent merger appeals currently being dealt
with under the expedited procedure, the Court has
exercised effective case management as envisaged
by its Information Note. The CFI effectively tried
to focus the disputed issues and to settle unneces-
sary disputes such as premature interim measures
applications. The CFI held informal pre-hearing
meetings with the aim of narrowing down the
issues between the parties and preparing the oral
hearing effectively. The CFI also adopted organi-
sational measures such as specific written ques-
tions to the parties prior to the hearing.

Given the great emphasis placed on the oral hear-
ings in the context of the expedited procedure,
such informal meetings and organisational
measures aimed at making the oral hearing more
effective should become systemic and the CFI
ought to make greater use of them. For instance, a
list of issues that the CFI considers of particular
importance and on which it would like the hearing
to focus could be systematically provided to the
applicant and the defendant one week prior to the
hearing. This would enrich the oral hearing by
allowing the parties to be better prepared to answer
detailed questions that the CFI might pose during
the hearing.

As regards speed, the CFI appears to be ready to
proceed very quickly in expedited procedure
cases. The hearings in Schneider were held 7
months after the application for annulment of the
Commission’s Article 8(3) prohibition decision
and 4 months after the application for annulment
of the Commission’s Article 8(4) divestiture deci-
sion. The hearings in Tetra took place 5.5 months
and 3.5 months after the respective applications
for annulment of the Commission’s prohibition
and divestiture decision in that case. It is note-

worthy that from the date the written procedure
was closed in those cases, the Court took less than
2 months to hold the oral hearings. Judgment in
both those cases is expected as early as October
2002.

4. Can the expedited procedure
provide effective judicial control
in the field of mergers?

The expedited procedure, in particular if it is
further improved, may provide the kind of
effective/thorough and speedy judicial review that
many commentators in the business and legal
community seek from the EU system of merger
control (1).

Effectiveness of the Court’s scrutiny is guaranteed
by the Court’s rigorous standard of judicial review
with a full analysis of the facts and legal arguments
used in the Commission’s decisions. Both the
judgments of Court of Justice in Kali und Salz (2)
and of the CFI in Airtours (3) (as well as the recent
hearings in the cases of Tetra Laval/Sidel and
Schneider/Legrand) fully demonstrate that the
European Courts will not be shy in carrying out
a thorough analysis of the merits of the case put
to them no matter how complex the issues
involved (4).

However, it is undoubted that speedy resolution of
disputes is equally important to the thorough and
fair resolution of disputes. Late resolution of
disputes is frequently of no use to parties who
might not be able to hold on to a deal pending final
judgement. Speed is therefore of paramount
importance.

Thanks to greater use of the expedited procedure
the problems of speed that have affected the effec-
tiveness of the current system of judicial review
may eventually disappear. Critics of the expedited
procedure point out that, whilst promising, the
procedure is far from ideal. They claim that, first,
the expedited procedure may not be adequate in
complex cases where Applicants may be deprived
of their right to challenge a Commission decision
in all the dimensions they see fit by being forced to
be selective as to their chosen grounds of annul-
ment in order to secure the expedited procedure
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(1) See summary of responses to the Green Paper on Merger Review at DG Competition’s website at:
http://europa.eu.int/comm/competition/mergers/review/comments.html

(2) Judgment of the Court of Justice of 31 March 1998 in cases C-68/94 und C-30/95, France et al. v. Kommission (Kali & Salz),
[1998] ECR I-1375.

(3) Judgment of the Court of First Instance of 6 June 2002 in case T-342/99, Airtours v. Commission.

(4) It is not surprising that, giving evidence to the United Kingdom’s House of Lords Committee on European Union, the Chairman of
the Mytravel group (formerly Airtours) stated that he ‘was pleased that the Court had performed a very thorough job’; see House of
Lords Committee on European Union Report ‘The review of the EC Merger Regulation’ (23 July 2002), at para 244.



treatment. Secondly, critics claim that the expe-
dited procedure would be satisfactory for the
merging parties only in those cases where the
transaction has already been implemented (as in
Tetra Laval/Sidel and Schneider/Legrand) or
when the buyer was willing to take the risk of
having to enter into a deal without a condition of
prior final authorisation and the seller was
prepared to wait. It is pointed out that in most
cases, an 8 to 9 month delay in Court might signal
the end of most commercial deals. Indeed, most
critics emphasise that for the expedited procedure
to be really effective, the CFI would have to be
able to deliver judgments in a very short period of
time, say 4-5 months. This appears to be primarily
an issue of adequate resources for the CFI and
changes to some of the CFI’s internal procedures,
most notably the significant time lost due to trans-
lations.

It is therefore not surprising that most commenta-
tors are hesitant to predict any success in the use of
the expedited procedure and state cautiously that
‘it is too early to judge the expedited procedure.
Before coming to a conclusion on the working of
this new procedure, it would be better to wait and
see how the cases currently before the CFI work
out’ (1).

It is true that the Court has delivered only two
judgments under the expedited procedure: in case
T-195/01, Government of Gibraltar v. Commis-
sion, a state aid case (2), and in case T-211/02,
Tideland Signal v. Commission (a case for an
annulment of a tendering procedure). Nonetheless,
in these cases and in recent pending merger cases,
the expedited procedure appears to be working
effectively. In T-195/01, the time table was
particularly effective with the CFI managing to

hold a hearing within 4 months and render a judge-
ment within 8 months from the application for
expedited procedure. In T-211/02 (according to the
CFI, a relatively straight-forward case), judgment
was delivered within only 11 weeks. Judgments in
cases T-310/01 and T-77/02 involving Schneider
Electric and T-05/02 and T-80/02 involving
Tetra Laval are expected as early as October 2002,
approximately 9-10 months after those companies’
applications for annulment of the Commission’s
prohibition (Art. 8(3)) decisions and 7 months
after the application for annulment of the Commis-
sion’s divestiture (Art. 8(4)) decisions (3). The
Court’s recent exercise of discretion on whether to
grant the benefit of the expedited procedure shows
that it will be prepared to use it even in complex
cases where real urgency can be shown. The recent
hearings in Tetra and Schneider confirm that the
Court is ready to deal with very complex issues in
a short period of time.

In conclusion, greater use of the expedited proce-
dure in the field of mergers coupled with an effec-
tive system of interim measures in appropriate
cases which would allow the parties to keep a deal
alive pending final judgment, is expected to
provide an effective means of judicial review and
hence to complement the administrative system of
merger control under the Merger Regulation. The
Commission has already expressed its whole-
hearted support for such enhancement of judicial
review (4). The Commission has also already
signalled that it will continue to support improve-
ments to the expedited procedure including calls
for increased resources or reform of structures
(such as the created of a specialised chamber) that
the CFI may need in order to fully exploit the expe-
dited procedure (5).
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(1) House of Lords Report on the review of the EC Merger Regulation, at para 248.
(2) Judgement of the Court of First Instance in Joined Cases T-195/01 and T-207/01 of 30 April 2002 where the CFI used the

accelerated procedure for the first time in the state aid field in connection with two fiscal regimes for Gibraltar. The Court annulled
one of the Commission decisions.

(3) It is worth noting that, taking out time devoted for translation, the Court may have reached its decision in both Tetra and Schneider
in approximately 6 months from the applications for annulment.

(4) See Commissioner Monti’s speech to the British Chamber of Commerce on 4 June 2002.
(5) See Commissioner Monti’s speech to the British Chamber of Commerce on 4 June 2002.




