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Introduction

On 13 June 2002 (1), the European Court of Justice
(‘the Court’ or ‘the ECJ’) upheld (‘the Judgment’)
the Commission’s partially negative decision on
the State aid implemented by the Netherlands for
633 Dutch service stations located near the
German border (‘the Decision’) (2). With this judg-
ment the Court provides an important clarification
on the interpretation of the rule on State aid of
minor importance, the de minimis rule.

Background

The judgment relates to the Commission’s deci-
sion in which it declared incompatible the State aid
implemented by the Netherlands for certain cate-
gories of Dutch service stations located near the
German border. The decision concerned a notified
aid, intended to compensate the Dutch operators of
633 service stations located close to the German
border for the alleged decline in turnover resulting
from the increased Dutch excise duty on light oil
since July 1st, 1997.

The aid consisted of a subsidy, which was calcu-
lated on the basis of the quantity of light oil
supplied. It decreased in proportion to the distance
of the service stations from the German border and
was to be abolished in the event of an increase in
German excise duties. In order to comply with the
conditions of the Commission notice on the de
minimis rule for State aid (‘the Notice’) (3), the
ceiling of the subsidy was set at ECU 100 000 per
service station over a period of three years.

The Notice sets a ceiling of ECU 100 000 (now
Euro 100 000) over a three-year period (4), below
which an aid is considered not to have an appre-
ciable effect on trade and competition between

Member States (5). An aid only falls under Article
87(1) in so far as it affects trade between Member
States. As this condition is not met, Article 87(1) is
deemed not to apply to de minimis aid with the
result that it does not need to be notified (6).

After having examined the aid more closely, and in
particular all the exclusive purchasing agreements,
the Commission found that there was a risk of a
cumulation of aid in excess of the de minimis
threshold for 450 of the eligible 633 service
stations and, therefore, that the de minimis rule
was not applicable for these 450 service stations.
These 450 service stations can be divided into
three groups.

The aid granted to the service stations in the first
group was declared incompatible as the Nether-
lands authorities had provided no or insufficient
information, although the Commission had
enjoined them to do so. Without this information,
the Commission was not in a position to determine
who was the real beneficiary of the aid and thereby
to rule out a prohibited cumulation of aid. As
concerns the aid granted to the service stations in
the second group, the Commission considered that
there was a risk of cumulation of aid exceeding the
de minimis ceiling per recipient in cases where the
same company owned and operated several
service stations, as the aid is granted per service
station.

Lastly, the service stations in the third group
concluded contracts including a price management
system (‘PMS’). According to this system, the
supplier shall bear part of the losses that a dealer
suffers due to specific market conditions. There-
fore, by granting the aid to service stations with a
PMS clause, the Netherlands Government could
be seen as compensating fully or in part the
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(1) Judgment of 13 June 2002, Case C-382/99 Kingdom of the Netherlands v Commission, not yet published.
(2) Commission Decision 1999/705/EC of 20 July 1999, OJ L 280, 30.10.1999, p. 87.
(3) Commission Notice 96/C68/06 on the de minimis rule for State aid, OJ C 68, 6.3.1996, p. 9. The Notice has subsequently been

replaced by Commission Regulation (EC) No 69/2001 of 12 January 2001 on the application of Articles 87 and 88 of the EC
Treaty to de minimis aid (‘the de minimis block exemption regulation’), which entered into force on 2 February 2001. However, as
the content of the de minimis notice has almost completely been included in the new regulation, the Court’s interpretation of de
minimis rule is still valid.

(4) Second paragraph of the Notice.
(5) First paragraph of the Notice.
(6) Second paragraph of the Notice.



supplier for its obligations under this clause. This
created a risk of cumulation of aid to the oil
companies concerned.

The Commission’s decision was subsequently
appealed by some 70 service stations to the Court
of First Instance (‘CFI’) and by the Netherlands
Government to the ECJ. In March 2000, the CFI
decided to stay the proceedings before it pending
the outcome of the proceedings before the ECJ. On
14 March 2002, Advocate General Philippe Léger
(‘the Advocate General’) delivered his opinion
(‘the Opinion’) on the case (1).

The Judgment

The Court has upheld the Commission’s findings
in all material and procedural respects. Although
the Court has still not taken a position on the
legality of the de minimis rule in relation to the
Treaties (2), some important procedural and mate-
rial clarifications on the interpretation of the de
minimis rule may be deduced from the judgment
and the opinion of the Advocate General.

First of all, the Court confirms that the Commis-
sion’s duty and power to verify that Member States
are not granting incompatible aid also apply in the
context of the de minimis rule. In terms of the
Notice (3), and in accordance with the opinion of
the Advocate General (4), the Court recognises the
obligation on Member States to facilitate the
achievement of this task (5). However, the Court
does not expressly confirm the Commission’s
view, as outlined in the defence of the appeal and
in terms of the Notice, that it was for the Nether-
lands Government to establish an appropriate
control mechanism which would have enabled the

Commission to satisfy itself that the de minimis
ceiling on aid would never be exceeded (6). The
Court (7), like the Advocate General (8), establishes
further that the requested information is relevant,
without taking a position on whether, as main-
tained by the Commission, it falls within the
Commission’s discretion to decide if requested
information is relevant or not (9).

Secondly, the Court stresses the importance for
Member States and the Commission to co-operate
in good faith during the administrative phase of the
State aid procedure as well as in the event of diffi-
culties in implementing an order for recovery (10).
As concerns the former, the Court rejects the view
of the Netherlands Government that the obligation
on Member States to provide information in
respect of de minimis aid is necessarily less
rigorous than the obligation imposed on them by
Articles 87 and 88 of the EC Treaty (11).

The Court holds that ‘it remains necessary for the
Member State intending to grant such aid to
provide the Commission with all the information
which would justify the application of the de
minimis rule in precisely those cases where the
Commission has doubts as to the compatibility of
the aid with the common market and thus also as to
whether the conditions laid down in the Notice
have been met’ (12). According to the Court, that
duty to provide information follows from the
general duty of Member States to co-operate with
the Commission in good faith, within the meaning
of Article 5 of the Treaty (13). The Advocate
General goes further by considering that the obli-
gation to provide information must be even greater
under the de minimis rule as the Commission
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(1) Opinion of Advocate General Philippe Léger of 14 March 2002, Case C-382/99 Kingdom of the Netherlands v Commission, not
yet translated into English, not yet published.

(2) In his opinion (paragraph 45), Advocate General Léger raises the question of the legality of the de minimis rule in relation to the
EC Treaty, in particular in light of the recent jurisprudence of the Court that appears to reject a purely quantitative approach.
However, as the Court cannot examine ex officio the legality of a an act adopted by an institution, he does not consider the question
further. With the adoption of the enabling Council Regulation (EC) No 994/98 of 7 May 1998 on the application of Articles 92 and
93 of EC Treaty on certain categories of horizontal State aid, in particular Article 2 (OJ 1998 L 142, p. 1), and the de minimis block
exemption regulation, the de minimis rule subsequently has a more solid legal basis.

(3) Last paragraph of the Notice.
(4) Paragraph 57 of the Opinion.
(5) Paragraph 26 of the Judgment.
(6) Paragraph 59 of the Judgment and last paragraph of the Notice. The question whether Member States must establish a control

system may have been solved with the new de minimis block exemption regulation. According to Article 3(3), Member States
shall record and compile all the information regarding the application of the Regulation. It stipulates further that such records shall
contain all information necessary to demonstrate that the conditions of the Regulation have been respected.

(7) Paragraph 79 of the Judgment.
(8) Paragraph 145 of the Opinion.
(9) Paragraph 75 of the Judgment.
(10) In this context, it should be noted that the Advocate General asserts that any possible difficulties encountered in implementing a

recovery order may not put into question the legality of the decision (paragraph 160 of the Opinion).
(11) Paragraphs 45 and 48 of the Judgment.
(12) Paragraph 48 of the Judgment.
(13) Idem.



would otherwise not be in a position to satisfy its
control obligation (1).

The Court also refers to the general obligation to
co-operate with regard to alleged difficulties to
calculate the sum to be recovered (where the calcu-
lation is dependent on information which the
Member State has not provided to the Commis-
sion), and/or to identify the addressees of the
orders for recovery (2). As concerns the latter, the
Court recalls that the Netherlands Government
may submit the relevant issues to the Commission
for its consideration (3).

Thirdly, the Advocate General upholds (4) the
Commission’s view that the de minimis rule, as an
exemption to the main rule, should be interpreted
strictly (5). The Court indirectly confirms this
through accepting a lower burden of proof for the
Commission. Indeed, according to the Court, it
suffices for the Commission to demonstrate that
there was a ‘risk for cumulation of aid’ for a
measure not to be covered by the de minimis
rule (6). Similarly, the Court accepts that the
Commission ‘assumed’ that the scheme provided
indirect aid to oil companies linked to service
stations by exclusive purchasing agreements
containing a PMS clause, solely on the ground that
the contracts contained such clauses (7).

Finally, the Court confirms the Commission’s
view that the real recipient of the aid must be iden-
tified in order to verify that there is no cumulation
of aid (8). This question arose in several contexts in
the judgment:

Firstly, the Court rejects the view of the Nether-
lands Government that there can never be
cumulation of aid as a single service station can
never receive the de minimis aid more than
once (9). According to the Court, supported by the

Advocate General (10) and the Commission (11), aid
to be granted per service station, by definition
provides for the owner of several service stations
to receive as many grants of aid as he/she owns
service stations (12). Thus, the owner of the service
stations is the real recipient of aid.

Similarly, the Court finds that the real recipients of
the aid are the oil companies, as the purpose and
the effects of the aid and the PMS are the same, and
therefore the aid renders it unnecessary for the
service stations to invoke the PMS clause (13). The
Advocate General comes to the same conclusion
by analysing in detail the causality between the aid
and the PMS (14). Finally, the Court holds that the
Commission was right to ask, inter alia, for the
exclusive purchasing agreements, as they were
essential in order to determine the real recipients of
the aid (15).

Conclusion

With this judgment, the Court confirms that
Member States cannot use the de minimis rule as a
‘carte blanche’ to circumvent the State aid rules of
the Treaties, in particular Articles 87 and 88 of the
EC Treaty. It does so by establishing that the de
minimis rule should be interpreted strictly and that
the real beneficiary of the aid must be identified in
order to verify whether the condition of non-
cumulation of aid is met. The judgment also
ensures the correct application of, and compliance
with, the de minimis rule by confirming the control
duty and powers of the Commission. At the same
time, it stresses the importance for Member States
and the Commission to co-operate in good faith
during the administrative phase of the State aid
procedure as well as in the event of difficulties in
implementing an order for recovery.
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(1) Paragraphs 100-101 of the Opinion.
(2) Paragraphs 50 and 92 of the Judgment.
(3) Idem.
(4) Paragraph 55 of the Opinion.
(5) Paragraph 23 of the Judgment.
(6) Paragraphs 37-39 of the Judgment.
(7) Paragraph 67 of the Judgment.
(8) Paragraph 32 of the Judgment. See also paragraph 119 of the Opinion.
(9) Paragraph 30 of the Judgment.
(10) Paragraph 84-85 of the Opinion.
(11) Paragraph 32 of the Judgment.
(12) Paragraph 37 of the Judgment.
(13) Paragraphs 62-68 of the Judgment.
(14) Paragraphs 120-130 of the Opinion.
(15) Paragraph 79 of the Judgment.




