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Introduction

On 15 January 2002, the Commission decided that
Crédit Mutuel had benefited from an overcompen-
sation by the French State, of the costs for oper-
ating the Livret Bleu system.

Although this case concerned a company in the
financial sector this was not the decisive factor in
the issue under investigation. This case confirms
in fact a series of decisions which underline that
companies in the financial sector are to be treated
as those in any other industry sector from the point
of view of competition.

Nor was the case an investigation of the appropri-
ateness of a public service. Article 86.1 of the EC
Treaty specifically foresees that public or private
companies may be entrusted with a public service
mission. As the report to the Laeken European
Council on Services of General Interest (COM
2001 598) recognises, ‘these services contribute to
the quality of life of citizens and are a prerequisite
for fully enjoying many of their fundamental
rights’. Indeed, it is important to stress that the
Commission was not in any way criticising or
compromising a financial product devised by the
French state, the Livret Bleu savings account,
which it recognised in its decision as delivering a
benefit to consumers by providing a defiscalised
savings product at the disposal of a very wide
public.

The Commission decided that Crédit
Mutuel had been overcompensated for
operating the Livret Bleu system

The issue at stake here was to identify if a
company which was entrusted with delivering a
public service was not making an undue financial
gain for itself which created conditions where
competition and cross-border trade were distorted.
The means by which this distortion may arise is
where a company is reimbursed for more than the
extra net costs which the provision of the public
service incurs. This is referred to as overcompen-
sation and is forbidden.

The decision taken by the Commission respects
the principle of equal treatment of all Member
States with regard to the application of European
Competition rules regarding state aid rules.

In the case of Crédit Mutuel, the overcompensa-
tion for the period 1991-1998 was calculated at
EUR 164 million plus interest. To this will be
added the appropriate sums for the years 1999-
2000, which will be calculated by the French
authorities using the same rules as those applied by
the Commission and the latest available data..
Overcompensation must be returned to the
Member state, thus benefiting the economic
agents, such as tax payers, who contribute to the
budget from which public services are funded.

What is overcompensation?

A public service mission has both obligations and
compensations. Whereas conducting a public
service mission can in itself create an advantage
for an undertaking, this is considered as not contra-
vening the rules on state aid if the compensations
exactly match the extra costs of this mission.
However, Article 86.2 of the EC Treaty states that

‘undertakings entrusted with the operation of
services of general economic interest or having the
character of a revenue-producing monopoly, shall
be subject to the rules contained in this Treaty, in
particular to the rules on competition’.

This means that if the net compensation exceeds
the net costs, the beneficiary is considered as
receiving an aid. Article 87.1 of the EC Treaty
qualifies such a benefit as state aid if state
resources are involved in the calculation of the net
compensation, and considers that it is incompat-
ible with the common market if it

‘distorts or threatens to distort competition by
favouring certain undertakings … in so far as it
affects trade between Member States’.

In the liberalised banking market of the European
Union, overcompensation for a public service
creates an advantage for one institution to the
detriment of another and cannot be permitted. In
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(1) The author wishes to thank Daniel Grenouilleau (ECFIN) for his helpful comments in preparing this article. The main substance of
the text is derived from the Decision which he wrote.



addition, the integration of financial markets has
had the effect of greatly increasing the sensitivity
of intra-Community trade to distortions of compe-
tition.

How were these principles applied to
the Crédit Mutuel case?

To the general public, the Livret Bleu is an attrac-
tive savings product which has the advantage of
providing a tax-free interest income. It is easily
accessible, as Crédit Mutuel, which was chosen in
1975 to operate this service, had and still has, a
large network of branches throughout France.
Many savers may however totally ignore that an
integral part of the system is that, initially part of
the funds collected through this savings product,
and since 1999, all the funds collected, are
earmarked by the state for investment in selected
projects of general economic interest such as
social housing.

Consequently, the obligations in this case included
the distribution of the savings product, Livret
Bleu, to the general public without cost to the
consumers who benefit directly from the tax
exemption, and the use of part of the funds, either
by the state owned Caisse des Depots et Consigna-
tions (CDC) or by Crédit Mutuel itself in projects
selected by the state. The compensations included
the exclusive right for collecting and managing the
system as well as a remuneration for this service on
behalf of the state.

As the correct level of compensation for a public
service is obtained where there is financial equilib-
rium, all the extra costs which arise only because
the company is entrusted with the public service
must be deducted from all the revenues, in any
form which the company draws from of this
service. In the case of Crédit Mutuel, as costs, the
Commission took into account the portion of
branch operating costs resulting from the distribu-
tion of the Livret Bleu, the payment of tax-free
interest to Livret Bleu account holders as well as
other overheads related to the management of the
system such as the transfer of funds to the CDC or
to the selected investment projects.

As revenues, the Commission took into account
and qualified as state resources, the commission
paid by the state-owned CDC on the state’s
instructions, of 1.3% of the funds deposited at the

CDC and the reimbursement of the fiscal advan-
tage. As Crédit Mutuel also managed part of the
Livret Bleu funds itself, either investing in projects
as directed by the state or making its own invest-
ment decisions, the margins which it derived from
these operations were of course part of the Livret
Bleu system. Considering that all funds which
were collected through a Livret Bleu savings
account belonged to the Livret Bleu system and
incurred a cost in the form of the mandatory
interest rate paid to the depositors, the Commis-
sion included the corresponding revenues gener-
ated by these funds in the form of margins on all
these funds, including those where Crédit Mutuel
itself could decide on their application. This was to
the net advantage of the Crédit Mutuel because
losses had been incurred in this area which in the
end reduced the net sum of overcompensation
which resulted from this calculation. Objectively,
this is the correct and balanced approach, and is in-
keeping with the spirit of the Transparency Direc-
tive (1). Article 3(a) of the Transparency Directive
2000/52/EC, requires that in the separated
accounts:

‘all costs and revenues are correctly assigned or
allocated on the basis of consistently applied and
objectively justifiable cost accounting principles’

Full cost accounting principles require that cost
allocation takes account of direct and indirect
costs, including the mutualisation or sharing of
costs and revenues arising from one activity which
in reality benefit or penalise another.

When do exclusive rights generate
other benefits?

The complainants which originated this case (2),
pointed out that, the fact that Crédit Mutuel had the
exclusive distribution right for this attractive
product (3), created in itself an advantage. It is true
that a company, which keeps a customer database,
will be able to enrich its database with the list of
customers which use this savings product. It will
then be able to use this information to reduce its
costs or target its marketing campaigns to specific
customer segments. Such a database is a normal
management and customer relationship manage-
ment tool in the banking profession. Also, banks
are required to have such databases to comply with
anti-money laundering control regulations. Crédit
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(1) Commission Directive 2000/52/EC amending Directive 80/723/EEC on the transparency of financial relations between Member
States and public undertakings.

(2) The investigation into this case was initiated by a compliant in 1991 by the French Banking Association, AFB, the Credit Agricole
and the Groupe des Banques Populaires.

(3) Although strictly speaking the Livret Bleu is a savings account, it has the flexibility of a current account, yet it has the advantage of
receiving credit interest.



Mutuel certainly has a data base which contains
information on the 5 million Livret Bleu customers
and which could be used for the targeted marketing
of other products sold by the banking group
(including life insurance for example). Such
benefit should be taken into account for the calcu-
lation of the net cost of the public service, as it
originates in a state funded instrument.

The Court has recently confirmed (1) (December
2001) that the Telecommunications Directives 90/
388/EC, 96/19/EC and 97/33/EC obliges a
member state to take into account the market
benefit, if any, which accrues to an organisation
that offers a universal service. In this case, the
Court considered that the creation (and sale of
services related to) an ex-directory list, clearly
falls in the scope of the company’s commercial
services. Nevertheless as it would not have existed
if the company had not received a public service
right, the revenue derived from this service should
be deducted from the costs of providing the public
service. (2)

The Commission has already decided in other
areas also that where such externalities are created
they must be taken into account. (3) This principle
was accepted by the Commission and the Member
states in adopting the Communication on the appli-
cation of State Aid rules to public service broad-
casting. The sale of advertising space is a commer-
cial activity of broadcasters that is not part of the
public service remit. This activity, however, can
profit from the presence of an audience generated
for public service purposes. In this sense, the
public service activity of showing programmes
exerts a positive externality on the commercial
activity of selling advertising space.

The above reasoning indicates that if, in the course
of carrying out any public service mission, there

are indirect benefits to the undertaking, (but only if
there are such indirect benefits or externalities),
these should be taken in reduction of the cost
which the State should pay to the undertaking for
conducting the public service.

Were these taken into account
in the case of Crédit Mutuel?

The short answer to this question is, no. In some
situations the quantification of the indirect benefit
is complex and use has to be made of very costly
market research technologies and studies.

In the case of Crédit Mutuel, whereas the over-
compensation for the livret Bleu could be calcu-
lated from the management accounts, no such
mechanism was available to calculate the spill-
over effect that the exclusive right of operating the
Livret Bleu system may have had on their other
Crédit Mutuel activities (eg increase of market
share, profitability of insurance activity). In addi-
tion, although this topic was at the centre of the
complainants grievances, despite several invita-
tions, they did not provide the Commission with
the relevant quantitative data for an objective
assessment to be made.

Conclusion

The Decision taken by the Commission closed a
long and complex procedure which confirmed
both its support of Member State’s providing
services which they consider to be of public
interest and its role of ensuring that intermediaries
in the procedure do not take unjustified financial or
commercial profit at the expense of tax payers and
other market competitors.
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(1) C 146/00 of 6 December 2001, paragraph 76 of the decision.
(2) ‘France ought to have taken into account revenue derived from ‘comfort services’ and from ex-directory listing in calculating the

net cost of the universal service provision in order to identify unprofitable areas’.
(3) In its Communication (2001/c320/04) on the application of state aid rules to public service broadcasting, Article 57 states: ‘In

carrying out the proportionality test, the Commission starts from the consideration that the State funding is normally necessary for
the undertaking to carry out its public service tasks. However, in order to satisfy this test, it is necessary that the state aid does not
exceed the net costs of the public service mission, taking also into account other direct or indirect revenues derived from the public
service mission. For this reason, the net benefit that non-public service activities derive from the public service activity will be
taken into account in assessing the proportionality.’


