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1. Introduction

The question of state aids in form of tax measures
has never been as pressing as in the present. After
the completion of the single market and the
liberalisation of capital movements, followed by
the consolidation of national budgets, the
economic and monetary union has finally culmi-
nated in the single currency. This high degree of
harmonisation, however, makes the European
market all the more vulnerable to the distortive
effects of state aids. Together with the enterprises
they host, Member States and regions and other
local entities find themselves exposed to an
unprecedented degree of competition, affecting
both profits and revenue incomes. While the level-
ling of the European market’s playing field
through legal harmonisation has significantly
limited the means of manipulating these new
conditions on the one hand, unlawful interventions
have much more direct and unbuffered repercus-
sion across the national boarders on the other hand.

It is therefore not surprising that one of the last
areas that has so far escaped from significant
harmonisation, the taxation system, becomes an
increasingly attractive tool for public authorities to
give their local economies a competitive edge and
attracting investment for the sake of local develop-
ment and, most of all, employment. The strict
control of State aids in form of tax measures thus
becomes even more essential, especially in view of
the fact that not only free competition is easily
distorted by such selective measures but also the
revenues of other Member States or regions may
be severely affected due to companies ‘shopping’
for aids. (3)

An especially striking example for such aggressive
competition among regions within the European
Union is that of the Ebro valley, where the Autono-
mous Community of Rioja, the famous wine

producing region of Spain, and the adjacent Prov-
ince of Ávala of the Basque Country are separated
by that river.

2. The facts of the ‘Ramondín’case

Ramondín S.A., the world leader in manufacture
of tin capsules for sealing bottles of still and spar-
kling wines and other quality beverages, (4) estab-
lished in Logroño (Rioja) since 1971, decided in
1997 to move its headquarter and all its local
production about 5 km across the river, to
Laguardia (Álava). For this purpose, Ramondín
S.A. set up a new company, Ramondín Cápsulas
S.A., which was to take over all activities by 1999,
involving a planned investment of roughly EUR
25 million and the creation of 30 jobs.

Concomitant with Ramondín’s decision was the
fact that the new undertaking could count with
substantive financial support from the Basque
regional authorities. In the course of the 88(2)
procedure, the Spanish authorities confirmed that
Ramondín had received a tax credit equivalent to
45% of an investment totalling EUR 23.18 million
in Álava. Ramondín could use this tax credit for an
indefinite period.

Ramondín also set up a new company, Ramondín
Cápsulas, which would in turn benefit from a
deduction in its taxable amount equal to 99%,
75%, 50% and 25% respectively for four consecu-
tive years, starting in the first year when the new
company achieves taxable results.

The case was brought to the Commission’s atten-
tion through a complaint from the neighbouring
Autonomous Community of Rioja: Ramondín had
‘informed’ the Rioja authorities that it was likely to
leave and set up operations at Laguardia owing to
said economic and tax incentives offered by Ávala,
unless Rioja would make a more attractive offer.
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(1) Commission official in DG Competition, unit H-2.
(2) Trainee at DG Competition, unit H-2, and research associate at the Max-Planck-Institute for Private International Law, Hamburg/

Germany.
(3) See generally the Commission notice on the application of State aid rules to measures relating to direct business taxation, OJ C 384

of 10.12.1998, p. 3 ¶ 3.
(4) 40% market share, 480 million tin capsules yearly output, employing 300 people and generated turnover of EUR 24 million

(1997); primary production centers Logroño, Burdens andMexico and subsidiaries in the Unites States, Scotland, Chile, Australia
and China.



In its final decision (1) the Commission took the
view that the tax concessions granted to Ramondín
(tax credit) and Ramondín Cápsulas (deduction in
taxable amount) must be classified as state aid
because they are selective in nature. This finding
resulted not only from the discretionary power
enjoyed by the Álava Provincial Government to
grant tax credits but also from the fact that those
tax concessions are available solely to certain
types of investor (new firms investing EUR
500 000 (ESP 80 million) and creating at least 10
jobs in the case of deductions in the taxable
amount, or large industrial investors with a sound
financial base in the case of tax credits). In the
Commission’s view, these measures are not justi-
fied by the nature or general disposition of the tax
system.

The Commission concluded that the deduction in
the taxable amount is operating aid since it was
designed to relieve Ramondín Cápsulas of the
costs it would have had to bear under normal
circumstances in connection with its day-to-day
operation. With this reduction in current expendi-
ture, Ramondín Cápsulas became more profitable
on the back of the improvement in its net results
(profits after tax). In its final decision the Commis-
sion recalled that aid to reduce a firm’s current
expenditure (operating aid) is admissible only
exceptionally in the case of regions benefiting
from the derogation under Article 87(3)(a) of the
Treaty. The Basque Country though was (and is)
not one of those regions.

As regards the tax credit for Ramondín, the
Commission considered that it can be likened to
investment aid. It concluded therefore that the part
of the tax credit which, while complying with the
rules on the combination of aid, did not exceed the
ceiling of 25% in net grant equivalent (nge) for
regional aid in the Basque Country had to be
regarded as being compatible with the common
market since it did not adversely affect trading
conditions to an extent contrary to the common
interest. However, the part of the tax credit
exceeding the 25% nge ceiling was incompatible
with the common market.

The final decision, which required Spain to
recover the unlawful aid immediately, was chal-
lenged by the Ávala Provincial Council as well as
Ramondín S.A. together with Ramondín Cápsulas
S.A. before the Court of First Instance (CFI) in
April 2000 .

On 6 March 2002, the CFI rejected the claim. (2)

3. General vs. selective measures?

There are little doubts that such measures easily
qualify as state aid as regards the first two criteria
laid down in Article 87 of the Treaty: the reduction
of the tax burden afford the beneficiaries an advan-
tage that reduces the costs they normally have to
bear in the course of their business; the resulting
loss of tax revenues is equivalent to the use of State
resources in the form of tax expenditure. (3)
Equally clear was in the present case that the
measures may affect competition and trade
between the Member States since Ramondín
carried out an economic activity which is the
subject of trade – especially in a highly competi-
tive sector – between Member States, taking into
consideration Ramondín’s high world market
share and the fact that about 24% of its production
is directed exports to countries to the European
Union. (4)

The key problem with tax measures regularly lies
in the criterion of specificity or selectivity of the
measure, which can only qualify as State aid when
if favours ‘certain undertaking or the production
of certain goods.’ (5) Measures of purely general
reach do not fall under the prohibition of said
provision. Seemingly general measures, however,
are prohibited where they are still characterised by
an element of selectivity.

a. Regional selectivity

Although the claimants alleged that the Commis-
sion had based the measures’ selectivity on their
regional scope, the CFI has clearly recognised that
the Commission had not based its assessment on
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(1) Commission Decision 2000//795/CE of 22.12.1999; OJ L 318 of 16.12.2000, p. 36 (in the following: Decision Ramondín).
(2) Combined cases T-92/00 and T-103/00 Territorio Histórico de Ávala - Diputación Foral and Ramondín S.A. and Ramondín

Cápsulas S.A. vs. Commission (in the following: Judgment Ramondín), not yet reported but available in some language versions
on the website of the Court of Justice of the European Communities (http://curia.eu.int/en/juris/index.htm).

(3) For the applicability to aid granted by regional or local bodies of Member States see C-248/84 Germany vs. Commission, [1987]
ECR I 4013. For the concept of ‘tax expenditures’ see the study by the OECD (ed.), Tax Expenditures. Recent Experiences, Paris
1996; also S. Surrey, ‘Tax incentives as a device for implementing government policy: A comparison with direct government
expenditures’, 83 Harvard Law Review 705-738.

(4) As accepted by the Court of First Instance in Ramondín ¶ 66-79, rejecting the allegation of the claimants that the Commission
would have to demonstrate the real effect on competition of the measures and that the distortion or the threat of such distortion has
to be sensitive or substantial (with numerous references to case law).

(5) For this criterion see also C-200/97 Ecotrade, [1998] ECR I-7907 ¶ 40, as well as T-55/99 CETM vs. Commission, [2000] ECR II-
3207 ¶ 39.



this ground. (1) Moreover, the CFI clarified that, in
any case, internal fiscal autonomy does not exempt
a region from the obligations arising from the
Treaty; especially Art. 87 (1) comprises all kinds
of public measures, no matter at which intrastate
level they are taken. (2)

b. Selectivity based on the discretion
b. in application

As confirmed by the case law of the Court of
Justice, the selectivity of general measures may
become manifest especially where the public
administration disposes of discretion in the appli-
cation of the general tax rules to the specific case
on the basis of criteria such as the choice of benefi-
ciaries, the amount of the financial assistance or
the timelimits. (3) On this basis the Commission
primarily founded its conclusion that the tax credit
of 45% was a selective measure within the
meaning of Art. 87 (1): the underlying legal provi-
sion bluntly empowered the Ávala authorities to
‘determine the amount of the investment’ which
would qualify as the basis for calculating the 45%
tax credit, as well as to ‘lay down the timelimits
and restrictions applicable in each individual
case.’ In view of this wording, the CFI also
rejected the claimants’ allegation that the authori-
ties would merely have the faculty to check
whether the law’s requirements have been met or
not: the provided faculties still ‘permit the
[authority], at the same time, to modulate the
amount of the financial intervention ... [thus]
allowing to put certain undertakings in a more
favourable situation than others.’ (4)

c. Selectivity based on the norm’s scope
c. of application

The CFI also confirmed the Commission’s deci-
sion that the minimum investment required to
qualify for the tax credit (approx. EUR 15 million)
‘de facto limits the tax advantage to undertakings
which dispose of considerable economic
recourses’, which suffices for being selective in

the sense of Art. 87 (1). The claimants’ argument
that the minimum requirement would only consti-
tute a ‘quantitative criterion of objective character’
to allow designing specific measures for large
investments as opposed to other measures for
SMEs was rejected by the CFI on the grounds that
precisely those measures in favour of SMEs do not
escape from constituting state aid either. (5)

The threshold established by the second tax
measure, the reduction in the tax base, was much
lower (newly created undertaking, approx. EUR
500.000 initial investment, and the creation of 10
jobs). Nevertheless, the CFI fully agreed with the
Commission’s conclusion that this is still sufficient
to fulfil the selectivity criterion. The underlying
message sent out by the Commission and fully
backed by the CFI is that not the degree to which the
measure’s scope of application is limited is deci-
sive: the relevant question is whether such excep-
tion to the rule of undifferentiated applicability of
tax measures can be justified. (6)

4. Justification by the nature or general
scheme of the system

As established by the case law and the Commis-
sion’s practice, specific tax measures may be justi-
fied and thus escape the prohibition of Art. 87 (1)
when they are coherent with the nature of general
scheme of the tax system concerned: (7) the
internal objective of the measure and the differen-
tiated treatment has to be optimising the collection
of revenues for State expenditure. (8) Following
the principle exceptio strictissima applicationis,
such justification of the differentiated treatment
has to be demonstrated specifically – and most of
all convincingly – by the authorities invoking it.
Consequently, the CFI rejected the claimants’ alle-
gation that the underlying purpose of both
measures was to raise tax collection from the bene-
ficiaries in the long run without providing any
evidence for this argumentation. On the one hand,
the focus on the external objectives of boosting
economic growth was too evident and explicit, as
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(1) Judgment Ramondín ¶ 26-27, 44-45, 56-57.
(2) Ibid. ¶ 57 (relying on C-248/84 Germany vs. Commission, [1987] ECR 4013 ¶ 17).
(3) Cf. C-241/94 Kimberly Clark Sopalin, [1996] ECR I-4551 ¶ 23-24; C-200/97 Ecotrade (supra note 5, p. 62) ¶ 40; C-295/97

Piaggio, [1999] ECR I-3735 ¶ 39. See also the conclusions by the Advocate General La Pergola for C-342/96 Spain vs.
Commission, [1999] ECR I-2459 (2641) ¶ 8.

(4) Judgment Ramondín ¶ 32-33.

(5) Judgment Ramondín ¶ 38-40, relying on the Community Guidelines on State Aid for SME, OJ C 213 of 23.7.1996, p. 4.
(6) See Decision Ramondín ¶ 111 and 112; Judgment Ramondín ¶ 49, 50 and 59.

(7) See C-173/73 Italy vs. Commission, [1974] ECR 709 ¶ 15; C-75/97 Belgium vs. Commission, [1999] ECR I-3671 ¶ 34 and 39, as
well as the conclusions by the Advocate General La Pergola at 3675 ¶ 8, following the line of Advocate General Ruiz-Jarabo
Colomer in C-6/97 Italy vs. Commission, [1999] ECR I-2981 ¶ 27.

(8) Cf. Commission notice (supra note 3, p. 61) ¶ 23-27 (pointing out that any other kind of objective will trigger the [rebuttable]
presumption of aid).



shown by the Commission; (1) on the other hand
the CFI succinctly pointed out that the augmenta-
tion of revenues ‘can hardly be conciliated with
the concession of tax reductions’ and – even if
accepted – could also be achieved by measures of
general nature. (2)

5. Conclusions

The CFI judgement in the Ramondín case has
brought about clear guidance for the assessment of

tax measures. The benchmark for the required
selectivity is low: any substantive limitation of
scope of application will suffice for qualifying a
priori as selective measures, allowing the
Commission’s to further scrutinise tax measures.
Decisive is the consistency of the limitation as
well as the measure itself with the nature or
general scheme of the tax system concerned. The
burden of proof for such coherence lies with the
authorities that want to make use of such limita-
tions.
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(1) See Decision Ramondín ¶ 86-87.
(2) Judgment Ramondín ¶ 62.


