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Recent cases – Introductory remark

Between 1 January and 30 April 2002, 79 cases
were notified to the Commission. This is fewer
than the number notified in the previous four-
month period (90) and the number notified in the
same period in 2001 (127). The Commission took
84 final decisions, 3 of which followed in depth
investigations (no prohibitions, 1 clearance and 2
conditional clearances) and 4 of which were condi-
tional clearances at the end of an initial investiga-
tion (‘Phase 1’). In total the Commission cleared
79 cases in Phase 1. In this period, 38% of the
clearance decisions taken by the Commission were
taken in accordance to the simplified procedures
introduced in September 2000. In addition, the
Commission took a record high number of referral
decisions (5) pursuant to Article 9 of the Merger
Regulation and one pursuant to Article 6 of
Protocol 24 of the EEA Agreement; it also opened
in-depth investigations in 3 cases. As at 30 April
2002, these 3 investigations were ongoing.

A – Summaries of decisions taken
A – under Article 8 of Council
A – Regulation (EEC) No 4064/89

1. Summaries of cases declared
compatible with the common market
under Article 8(2) of the ECMR
without commitments

Haniel/Fels

The Commission cleared the proposed acquisition
by Haniel Baustoff-Industrie Zuschlagstoffe
GmbH of Fels-Werke GmbH, two German compa-
nies active in the building materials sector. The
Commission examined carefully the deal’s impact
in the Dutch market for wall building materials,
but concluded that the deal raised no serious
competition concerns. At the same time that the
Commission had started its in-depth investigation
with regard to the Dutch building materials market
it referred the review of the transaction’s impact in
the relevant German markets to the Bundes-
kartellamt. The Bundeskartellamt subsequently

cleared the transaction with commitments as
regards those German markets.

In the Netherlands, Haniel’s activities in the
building materials sector consist in its indirect
50% stake in CVK, a co-operative comprising all
existing production facilities of sand-lime prod-
ucts in that country. The other 50% of CVK is indi-
rectly owned by Cementbouw, a Dutch building
materials group. The Commission concluded that
Haniel, through CVK, already holds a dominant
position in the market for wall building materials
for load-bearing walls, with a market share in
excess of 50%.

However, the Commission found that the acquisi-
tion of Fels would not further strengthen this posi-
tion of dominance as Haniel’s share of the market
would increase only to a very small extent.
Furthermore, while Haniel would broaden its
product range and would also be able to offer
cellular concrete and gypsum products sold by
Fels, this would not give it additional power to
raise prices above competitive level to the detri-
ment of its customers.

The Commission also cleared the proposed acqui-
sition of the German construction company Ytong
by Haniel on the Dutch market (see below) and
opened an in-depth investigation of Haniel’s and
Cementbouw’s ownership of CVK.

2. Summaries of cases declared
compatible with the common market
under Article 8(2) of the ECMR
with commitments

Haniel/Ytong

The Commission cleared the proposed acquisition
by Haniel of Ytong Holding AG, two German
companies active in the building materials sector.
As in the Haniel/Fels case, the Commission exam-
ined the deal’s impact in the Dutch market for wall
building materials, while that part of the deal
relating to the relevant German markets was
referred to the Bundeskartellamt for investigation.
The Commission found that subject to the sale of
Ytong’s business in the Netherlands to another
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company, as proposed by Haniel, no competition
concerns would arise. The Bundeskartellamt
subsequently cleared the transaction with commit-
ments.

As mentioned above, the Commission’s investiga-
tion revealed that Haniel, through CVK, already
holds a dominant position in the market for sand-
lime wall building materials for load-bearing
walls. These products are the most frequently
demanded by construction companies in the Neth-
erlands.

In this case, the Commission found that the acqui-
sition of Ytong would further strengthen this posi-
tion of dominance. Haniel was already the only
supplier of sand-lime products in the Netherlands.
By acquiring Ytong, Haniel would also become
the leading supplier of cellular concrete. There-
fore, building materials traders and construction
companies likewise would depend even more on
the products offered by Haniel, thereby giving
Haniel additional power to raise prices above
competitive level to the detriment of its customers.

As the proposed divestiture of Ytong’s business in
the Netherlands will eliminate the overlap in the
Netherlands, the Commission was able to approve
the operation.

Bayer/Aventis

The Commission decided to clear Bayer’s acquisi-
tion of Aventis Crop Science (ACS), subject to
substantial divestitures. As initially notified, the
operation would have led to the creation or
strengthening of dominant positions on about 130
markets for crop protection, professional pest
control and animal health products. But Bayer has
offered a comprehensive set of commitments,
including the sale, in one single package, of best-
selling insecticide Fipronil and a number of fungi-
cides, which together constitute ACS’ entire Euro-
pean seed treatment business. The commitments
fully resolve the Commission’s competition
concerns.

The Commission’s in-depth investigation revealed
that the transaction would have led to many
competition problems within agricultural insecti-
cides, herbicides, fungicides as well as in seed
treatment, molluscicides, professional pest control
products and certain animal health products (anti-
fleas for cats and dogs).

Bayer offered a complex set of commitments,
which allowed the Commission to conclude that
no dominant position will be created or strength-
ened on any of these markets. The most important
of these is an ‘en-bloc’ sale to a single purchaser of

a group of ACS’ insecticides and fungicides busi-
nesses (namely Fipronil, Ethiprole, Iprodione,
Prochloraz, Pyrimethanil, Triticonazole and
Fluquinconazole). Bayer will also give a number
of exclusive licences for various products in one or
more Member States as well as discontinue several
third party distribution agreements.

On the basis of the bilateral agreement on antitrust
co-operation between the European Commission
and the United States of America, the Commission
and the Federal Trade Commission have co-oper-
ated closely in their analysis of the acquisition of
ACS by Bayer. The investigation in still going on
in the US.

3. Summaries of cases on divestiture
or demerger under Article 8(4)
of the ECMR

Since the Merger Regulation was introduced in
1990 the Commission has only prohibited
mergers in a very limited number of notified cases.
(18 prohibitions in 11 years out of a total of 1987
notified cases). In only four cases these decisions
concerned transactions which had already been
implemented before the Commission had adopted
the prohibition decisions. The application of
Article 8(4) to two of these cases is described
below.

Tetra Laval/Sidel

On 30 January 2002 the Commission adopted a
decision setting measures for the separation of the
Swiss-based Tetra Laval from the French
company Sidel through the divestiture of Tetra’s
shareholding in Sidel. This followed the prohibi-
tion of Tetra’s acquisition of Sidel, described in
the previous edition of the Competition Policy
Newsletter (01/2002, page 75). The Commission
took account of the principle of proportionality by
allowing Tetra flexibility in choosing an appro-
priate buyer(s) and a suitable method of divestiture
within the time limit fixed by the Commission.

Tetra’s acquisition of Sidel was prohibited by the
Commission on 30 October 2001 because it would
significantly impede competition in the European
Economic Area in distinct markets for liquid food
packaging equipment to the detriment of innova-
tion, choice and competitive prices for consumers.

Tetra’s bid for Sidel was unconditional in accor-
dance with French stock exchange rules. Tetra has
already acquired around 95% of Sidel’s shares.
The Merger Regulation, exceptionally in the case
of public bids, allows such acquisitions even prior
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to the Commission’s final decision. As a result,
Tetra had already implemented a concentration
which the Commission subsequently prohibited.
The Commission therefore considered it necessary
to adopt a decision pursuant to Article 8(4) of the
Merger Regulation, which provides that the
Commission may require the undertakings or
assets brought together to be separated (…) or any
other action that may be appropriate in order to
restore conditions of effective competition.

The Commission concluded that, under the partic-
ular circumstances of this case, a continued partic-
ipation of Tetra in Sidel would impede the restora-
tion of effective competition. Without an effective
separation of the two companies, the competitive
behaviour of Tetra and Sidel would be influenced
and conditions of competition between the two
companies and on the markets on which they are
active would not be effective. A final and perma-
nent divestiture of Tetra’s shareholding in Sidel
would ensure that conditions of effective competi-
tion would be restored by removing the direct
structural/financial link between Tetra and Sidel.

Having regard to Tetra’s interest to preserve the
value of its investment in Sidel, the Commission
allowed Tetra flexibility to choose the method of
divestiture. Tetra could choose in principle to sell
the shares in any way it sees fit including, for
example, a sale to a third party(ies) or refloating
the shares. The Commission will have to review
and approve the final divestiture structure as well
as the identity of the buyer or buyers to ensure the
restoration of conditions of effective competition
on the markets in question.

The Commission fixed an appropriate time limit
for the divestiture which, in its view, enabled Tetra
to explore various divestiture options and to maxi-
mise as much as possible the value of its invest-
ment in Sidel. This time limit was confidential.

Finally, as long as Tetra retains its shareholding in
Sidel, the Commission has considered it necessary
for Tetra to appoint an independent Trustee to
monitor the divestiture process.

Schneider/Legrand

On 30 January 2002 the Commission decided on
the arrangements for demerging Schneider Elec-
tric and Legrand, two French electrical equipment
manufacturers whose merger was prohibited in
2001 on the grounds that it created or strengthened
dominant positions. The prohibition decision was
described in the previous edition of the Competi-
tion Policy Newsletter (01/2002, page 73). When
the Commission adopted its decision, Schneider

had already acquired, by way of a public exchange
offer, some 98% of Legrand shares.

Under Article 8(4) of the Merger Regulation, the
Commission had to order Schneider to separate
from Legrand in accordance with a timetable and
arrangements that would restore conditions of
effective competition while affording the best
protection to the interests of the two companies.

The Commission considers that restoring effective
competition required Schneider not to keep a share
higher than 5% in the capital of Legrand. A higher
stake would reduce the incentive for Schneider to
compete actively with Legrand. Schneider and
Legrand are the two main players on the French
electrical equipment markets, where their rivalry is
the main driving force of competition, and they
already have individual dominant positions on
some of the markets concerned.

The Commission therefore decided that Schneider
must withdraw almost completely from the capital
of Legrand so that competition can be restored
beyond any doubt.

Restoring effective competition also requires
Legrand to be preserved in its entirety and not to be
dismantled, which would weaken it.

As for the Tetra Laval/Sidel case, the Commission
has left Schneider free to choose the form and legal
arrangements for the separation. In practice,
Schneider could sell its stake to a third party or
refloat its Legrand shares on the stock market.

B – Summaries of decisions taken
B – under Article 6

Summaries of decisions taken
under Article 6(1)(b) and 6(2)
where undertakings have been given
by the firms involved

SEB/Moulinex

The Commission authorised SEB to acquire sole
control of Moulinex. Both are French companies
manufacturing small electrical household appli-
ances. The Commission has imposed the condition
that SEB must not use the Moulinex brand name
for a substantial period in nine European countries,
where it will be used by one or more other parties.
The condition was proposed by SEB and its objec-
tive is to eliminate the risk of higher prices for such
appliances. Higher prices could have been the
effect as the undertakings account for a high
combined market share.
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SEB owns brands known throughout the world
such as Tefal and Rowenta, and other local brands
such as Calor and SEB in France and Belgium,
Arno in Brazil and the Mercosur countries, and
Samurai in the countries of the Andean Pact.
Moulinex is a direct competitor to SEB, and owns
the world brands Moulinex and Krups and also the
Swan brand in the UK. Under these brand names
the two companies manufacture deep-fryers,
toasters, coffee machines, kettles, food processors,
irons and many other appliances.

Moulinex has been the subject of legal proceed-
ings in which the company is being reorganised
under court supervision. In the course of these
proceedings SEB was selected to take over some
of Moulinex’s small electrical household appli-
ances business, consisting mainly of the rights to
the use of the Moulinex, Krups and Swan brand
names, part of the manufacturing plant, and some
marketing companies.

The effects of the transaction on competition will
be felt primarily in France, where it will consider-
ably strengthen the position of the market leader,
currently SEB for some products and Moulinex for
others, and will eliminate a competitor. The
Commission has referred the question of the
impact of the merger in France to the French
authorities (see below).

However the purchase by SEB of Moulinex’s
brand names also raised difficulties regarding
the prices of a number of household appliances
(such as deep-fryers, toasters, coffee makers and
espresso machines, kettles, tabletop ovens, sand-
wich, waffle and snack toasters, barbecues and
grills, food processors and irons) in Portugal,
Greece, Belgium and the Netherlands. Regarding
these products, one or other of the two companies
had large market shares in the countries mentioned
above even before this transaction.

In Germany, Austria, Denmark, Sweden and
Norway the transaction would appreciably alter
the terms of competition on some product markets,
especially that in deep-fryers.

In order to meet the Commission’s concerns, SEB
proposed to grant exclusive licences to use the
Moulinex brand for a period of five years for the
sale of small electric household appliances in nine
countries (Portugal, Greece, Belgium, the Nether-
lands, Germany, Austria, Denmark, Sweden and
Norway). SEB would not reintroduce the
Moulinex brand in those countries for a further
period of three years from the expiry of the exclu-
sive licence, so as to allow the licensee time for the
gradual introduction of a brand name of its own.

Masterfoods/Royal Canin

The Commission cleared the proposed acquisition
of the French pet food company Royal Canin S.A.
by Masterfoods Holding, a French subsidiary of
Mars Inc. of the United States. Mars undertook to
divest its businesses connected to five of the
merged group’s petfood brands for the whole of
Europe, i.e. Advance, Premium, Royal Chien,
Playdog and Brekkies. In addition Mars undertook
to divest two major manufacturing plants in La
Chappelle and Moulin, respectively in the centre
(Loir-et-Cher) and south-east of France, as well as
all other assets relating to the divested business.
The merger cannot be implemented before the
conditions have been fulfilled.

The Commission’s investigation confirmed that
markets for dry prepared food products for cats
and dogs are still national in scope, due to appre-
ciable differences among Member States as
concerns purchasing patterns, market structures,
and marketing strategies.

The investigation identified competition concerns
in the French dog food market as well as in
Germany for both dog and cat food, regarding in
particular the fast growing markets for dry food
products. These markets are characterised by
several large players, including Nestlé, Procter and
Gamble and Colgate Palmolive, a number of
smaller niche players, as well as own-label prod-
ucts. The products are distributed through tradi-
tional grocery shops as well as a wider group of
specialist outlets, including pet shops, garden
centers, Do-It-Yourself shops, breeders and veteri-
narians.

In France, Royal Canin is the clear market leader
and accounted for about a third of all sales of dry
prepared dog food products in the year 2000.
Without remedies, the merger would have signifi-
cantly strengthened this leading position and would
have led to very high market shares in specialist
outlets. The commitment to divest the business
connected to the brands Advance, Premium, Royal
Chien, and Playdog will reduce market presence to
below the original level of Royal Canin in France.
Three of these brands were among the top-ten best
selling products in the year 2000.

In Germany, the overlap between these two strong
operators would have occurred in specialist outlets
and would have lead to very high overall market
shares in particular for dry cat food products. For
these, the divestment of Brekkies, the third largest
individual dry cat food brand in the year 2000,
together with the other divested assets will offer
the acquirer broad opportunities to compete with
the merged entity. For dry dog food, the divest-
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ment of the brands Advance, Premium and
Playdog will reduce the overall market shares to
below levels raising competition concerns.

The divested businesses included brands that
covered the whole of the quality spectrum and
offer a critical mass for a purchaser. Given that
strict conditions ensured that a sufficiently strong
purchaser would be able to integrate these assets
into its own brand strategy and develop them, the
Commission concluded that the remedies are
appropriate to remove the competition concerns
raised during the investigation.

The Commission examined the impact of the
acquisition only for the European Union, as pet
food products are excluded from the application of
the EEA-Agreement between the EU, Norway,
Iceland and Liechtenstein.

EnBW/EDP/Cajastur/Hidrocantabrico

The Commission cleared, subject to conditions, an
agreement giving Energie Baden-Württemberg
(EnBW), Electricidade de Portugal S.A. (EDP)
and Caja de Ahorros de Asturias (Cajastur) joint
control over Spain’s fourth largest utility company
Hidroeléctrica del Cantábrico (Hidrocantábrico).
As in the recent bid for the Spanish company by
EnBW and Grupo Villar Mir, the operation would
have led to the strengthening of the existing collec-
tive dominant position on the Spanish wholesale
market for electricity. To eliminate these concerns,
EDF, which jointly controls EnBW, and the oper-
ator of the French electricity grid, EDF-RTE,
undertook to increase the commercial capacity on
the interconnector between France and Spain to
about 4,000 MW. This undertaking will create the
conditions for greater electricity trade volumes to
and from Spain to the benefit of Spanish
customers, who will benefit from lower prices.

In the course of 2001, Hidrocantábrico was the
target of different acquisition bids. The company
is Spain’s fourth-largest electricity company after
Endesa, Iberdrola and Unión Fenosa. As with the
previous examination of the Villar Mir/EnBW bid,
the Commission established that the main compe-
tition concern lay in the scarce commercial
capacity on the French-Spanish interconnector
which creates a barrier to electricity imports into
Spain and results in the isolation of the market to
the detriment of customers.

The Commission’s fear was that once it would
have gained a foothold in Spain and with access to

Hidrocantabrico’s electricity generation capacity,
EDF would likely resist any substantial increase in
the capacity of the interconnector.

In order to solve these concerns, EDF and the
French grid operator, EDF/RTE (1) have resub-
mitted the same commitments proposed in the
EnBW/Villar Mir case, namely that they would
take all the necessary steps in order to increase the
commercial capacity on the interconnector which
transmits electricity across the Pyrenean chain to
about 4 000 MW from an existing 1 100 MW. The
capacity increase will take place gradually over a
short-/mid-term period. The remedies accepted
will create the conditions to foster electricity
imports into the Spanish wholesale market from
other European producers.

Solvay/Ausimont

The Commission conditionally approved the
proposed acquisition of the Italian chemicals
company Ausimont SpA by Solvay SA of Belgium
from Montedison SpA. Solvay has committed
itself to sell a state of the art plant in Alabama, in
the United States, which makes non-coatings
PVDF, a high performance fluoropolymer, as well
as Ausimont’s stake in MedAvox, a joint venture
with Degussa which produces a bleaching agent
used in detergents. The undertakings offered by
Solvay fully address the Commission’s competi-
tion concerns and cleared the way for regulatory
approval in Europe of Solvay’s largest acquisition
to date. The Commission’s assessment of this case
was made in close co-operation with the United
States’ Federal Trade Commission.

The Commission’s review showed that the opera-
tion posed no competition problems in most of the
chemical markets concerned, including products
derived from oxygen and chlorine as well as a
number of fluor-based chemicals.

However, serious concerns were identified in two
product markets: persalts, a raw material with a
bleaching agent used in the production of deter-
gents, for which Solvay is the leading producer in
Europe; and non-coatings polyvinylidene fluoride
(PVDF), a high performance fluoropolymer which
boasts a number of specific characteristics such as
thermal stability, mechanical resistance as well as
resistance to fire and harsh chemical environ-
ments. Non-coatings PVDF is easily melt-
processible, enabling it to be used in a variety of
injection and compression moulding and extrusion
processes.
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In the persalts markets, the Commission was
particularly concerned that Solvay would no
longer compete actively with Degussa, its largest
competitor, because of the link between Ausimont
and Degussa through their MedAvox joint venture
based in Bussi, in central Italy. These three compa-
nies between them hold over 75% of the EEA
persalts market. The only other competitors to
Solvay/Ausimont and Degussa in this market are
FMC Foret of Spain and Finland’s Kemira, and
they are considerably smaller.

In order to solve the Commission’s preliminary
concerns, Solvay offered to divest Ausimont’s
50% stake in MedAvox. This divestment will
include Ausimont’s persalts production facilities
at Bussi, which also produce hydrogen peroxide –
the key raw material for the production of persalts.
These divestments will effectively sever the struc-
tural links between Solvay and Degussa, and will
fully resolve the Commission’s competition
concerns in persalts.

The other market where the Commission had
serious doubts about the effects of the deal was that
for non-coatings PVDF, a market already highly
concentrated with only four players: Solvay,
Ausimont, Atofina of France and Japanese
company Kureha. Solvay and Atofina are by far
the largest players with over 90% of the market.

The Commission’s preliminary investigation
showed that the removal of Ausimont as an inde-
pendent player coupled with the specificities of the
market could bring about a situation of joint domi-
nance by Solvay and Atofina. Prior to the acquisi-
tion, Ausimont had been developing its non-coatings
PVDF business and its acquisition by Solvay will
alter the competitive environment in the market.

To address these concerns, Solvay committed itself
to divest its non-coatings PVDF plant based at
Decatur, Alabama, in the United States. This
facility, one of only six production facilities for
non-coatings PVDF in the world, is an extremely
modern plant, which started production in
December 2000. The Decatur plant represents
around 20% of worldwide capacity and accounts for
between 5% to 10% of worldwide sales. Its sale will
replace Ausimont as an independent competitor
comparable in size or possibly bigger given the
spare capacity at Decatur which should provide
strong incentives for the buyer to grow the business.

Solvay also committed itself to divest its shares in
Alventia, a production only joint venture company
with Dyneon, a subsidiary of 3M of the United
States, which produces vinylidene difluoride
(VF2) at Decatur. VF2 is the key raw material for
the PVDF Decatur business to be divested.

C – Summaries of referral
C – decisions taken under Article 9
C – of the ECMR

Article 9 of the Merger Regulation is intended to
fine-tune the effects of the turnover- based system
of thresholds for establishing jurisdiction. This
instrument allows the Commission, if certain
conditions are fulfilled, to refer the transaction to
the competent competition authority of the
Member State in question. If for instance the trans-
action threatens to create a dominant position
restricting competition in distinct markets within a
specific Member State, the Merger Regulation
allows the Commission to refer cases to national
authorities in such circumstances if they request a
referral. This arrangement allows the best placed
authority to deal with the case in line with the
subsidiarity principle.

SEB/Moulinex

As mentioned above, the examination of the SEB/
Moulinex deal’s effect on the French market was
referred to the French authorities at their request.

Danish Crown/Steff-Houlberg

The Commission’s own preliminary review of the
case showed that the competition concerns were
limited to the Danish market where Danish Crown
and Steff-Houlberg are currently the two largest
competitors. The effects will be particularly felt in
the market for the purchase of live pigs; the sale of
fresh pork for direct human consumption; the
supply of fresh pork for further processing; the
supply of processed pork products and the collec-
tion of abattoir by-products in Denmark. The
examination of the deal’s effect on the Danish
market was referred to the Danish Competition
Authority at Denmark’s request as the merger
threatened to create severe competition concerns
on these five markets in Denmark. The Danish
Authority subsequently opened an in-depth inves-
tigation and approved the deal subject to condi-
tions. It is the first time Denmark has requested a
merger referral since it introduced its own merger
control rules in October 2000.

The Commission approved the merger between
Denmark’s two largest slaughterhouses Danish
Crown and Steff-Houlberg insofar as its impact
outside Denmark is concerned, as the review of the
merger’s impact outside Denmark failed to high-
light any competition concerns.
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Cargill/Cerestar

The proposed acquisition of the French under-
taking Cerestar by US company Cargill Inc. was
cleared by the Commission with the exception of
the deal’s impact in the UK market for sweeteners.
The examination of these aspects was referred to
the UK authorities.

Cargill is a leading international player in a variety of
agricultural businesses, such as commodities trading
and the processing of grains. Cerestar is Europe’s
leading producer of starch and starch derivatives.

The Commission’s assessment of the acquisition
showed that there would remain effective competi-
tion in the markets for starch and vital wheat
gluten. In the starch market, the Commission
found that Cargill would continue to face strong
competition from smaller but dynamic rivals,
which have increased capacity in a growing
market. Such players include Roquette of France,
Tate & Lyle of the UK and Agrana of Italy. Cargill
has a limited presence in vital wheat gluten.

The operation also presented overlaps in the
sweeteners market, in particular in glucose syrups
and blends, but the Commission found competi-
tion concerns only in the UK with regard to these
products.

In conclusion, the Commission cleared the opera-
tion for the whole of the European Economic Area
with the exception of the UK glucose syrups and
blends market which was referred for assessment
to the UK competition authorities.

Compass/Restorama/Rail Gourmet/
Gourmet Nova

The European Commission referred the acquisi-
tion by Compass of Rail Gourmet UK to the
competition authorities of the United Kingdom,
which had expressed concerns about reduction of
competition in the UK on-train catering market.
The Commission at the same time approved the
rest of the acquisition insofar as it affects markets
outside the UK.

The transaction concerned the proposed acquisi-
tion by Compass Group Plc, one of the UK’s
largest foodservice companies, of Rail Gourmet,
Restorama and Gourmet Nova, three food catering
businesses. Compass’ acquisition of Rail Gourmet
UK gave rise to competition concerns in the on-
train catering market in the UK where Compass
already has a strong presence. The UK therefore
requested the Commission to refer the case to its
competition authorities. The Commission’s
review of the case revealed that the competition

concerns were indeed limited to the UK. In the on-
train catering market the two parties are currently
the two largest competitors and have combined
market shares of 85-95%. The Commission there-
fore decided to refer the case to the UK’s Office of
Fair Trading, which will examine the transaction
according to UK competition law.

The Commission’s review also revealed that the
Compass acquisitions would have an impact in
Germany and Austria, in respect to contract food
service, as well as Belgium and the UK for what
concerns the markets for concession food service.
As this impact was very limited the Commission
decided to grant regulatory approval to all
markets, both in terms of products and geography,
with the exception of the UK on-train catering
services market.

Connex/DNVG

The European Commission referred to the German
competition authorities (Bundeskartellamt) a joint
venture by which Connex Verkehr GmbH, a
subsidiary of the French Vivendi group, and Deut-
sche Nahverkehrsgesellschaft mbH (DNVG) plan
to offer local public transport services in the Riesa
area (Saxony, Germany). The referral had been
requested by the Bundeskartellamt because the
competitive impact of the transaction is limited to
local markets within Germany.

The Bundeskartellamt requested the referral
because the joint venture would create structural
links between the operator of public transport in
Hanover and Connex who, from its established
base in the adjacent Schaumburg market, would be
best placed to act as a competitor in Hanover.

The Commission decided that a full referral of the
case was appropriate in order for the German
competition authorities to examine these potential
implications. The EU Merger Regulation (Article
9(2)(b)) stipulates that concentrations which affect
competition on a local or regional market within a
Member State must under certain conditions be
referred to the Member State.

D – Summary of referral decision
D – taken under Article 6 of
D – Protocol 24 of
D – the EEA Agreement

Aker Maritime/Kvaerner (II)

The Commission referred to the Norwegian
Competition Authority the examination of the
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impact on the oil and gas markets of the proposed
acquisition of the Anglo-Norwegian firm
Kvaerner by Aker Maritime of Norway. At the
same time, it concluded that as far as the deal’s
impact in the shipbuilding sector, it could grant
clearance to the transaction.

Through the proposed transaction Aker Maritime
(AMA) acquired sole control over Kvaerner, and
subsequently merged its oil and gas businesses
with those of Kvaerner in Kvaerner Oil & Gas.
Kvaerner is an Anglo-Norwegian engineering and
construction group with significant activities in the
same areas as AMA.

The Norwegian Government asked the Commis-
sion to refer the examination of the deal’s impact
in the oil and gas sectors, arguing that competition
issues related mainly to Norway, more precisely to
the markets for new oil and gas installations (EPC
contracts) and for maintenance and modifications
of platforms (MMO).

Norway is not a European Union member but is
part of the European Economic Area (EEA),
which links the EU to all EFTA countries except
Switzerland. Article 6 of Protocol 24 of the EEA
Agreement allows the Commission to refer a case
to an EFTA state if the deal has its main impact in
that country. The provisions reflect to some extent

Article 9 of the Merger Regulation which allow the
Commission to refer cases to an EU Member State.

In its request, the Norwegian Government made
reference to a transaction in 2000 involving the
same companies into which the Commission had
opened an in-depth investigation. At the time, the
Commission reached the preliminary conclusion
that the transaction could create or strengthen a
dominant position in the two markets mentioned
above, which were geographically confined to the
Norwegian Continental Shelf. AMA, however,
withdrew the transaction.

The Norwegian Government, which had not
requested a referral of the previous deal, argued
that there had not been any significant market
developments in the past year that might suggest a
different conclusion of the assessment of
geographic scope of the relevant markets and
defended that it was best placed to handle the
competition problems.

The Commission accepted the request to refer the
aspects regarding the impact of the deal on the oil
and gas markets on the Norwegian Continental
Shelf to the Norwegian national authorities. This
was the first time the Commission has referred part
of a case to an EFTA state. The Norwegian
Authorities subsequently cleared the transaction
without commitments.
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