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1. Introduction

On 28 February 2002, the European Court of First
Instance (the CFI) delivered three judgments of
great importance for EU maritime competition
policy. Ruling on appeals brought against the 1994
TAA (1) and FEFC (2) decisions and 1996 TACA
Immunity (3) decision, the CFI upheld the
Commission’s findings in all material respects.
The parties have declared that they will not appeal
the judgments to the European Court of Justice.

2. Background

All three cases concern the application of Council
Regulation 4056/86, the main maritime competi-
tion regulation. The latter provides for a block
exemption that is exceptionally generous. Article 3
of Regulation 4056/86 thus permits a liner confer-
ence not only to fix a common freight rate but also,
inter alia, to regulate the capacity offered by each
member of the conference. (4) This exemption of
collective price-fixing and supply regulation is
said to be necessary in order to ‘assure shippers of
reliable [scheduled] services’. (5)

In its 1994 TAA and FEFC decisions, and again in
the 1998 TACA decision, (6) the Commission
objected, inter alia, to the collective fixing of
tariffs for the inland leg of intermodal transport
operations. Relying on the wording of Article 1(2)
of Regulation 4056/86, which provides that the
Regulation ‘shall apply only to international mari-
time transport services from or to one or more
Community ports’ the Commission argued that the
scope of the exemption contained in Article 3
could not be wider than the scope of the Regulation
itself.

By preliminary decision of 26 November 1996, the
Commission removed the TACA parties’ immu-
nity from fines in respect of inland price-fixing
(which the parties considered that they enjoyed by

virtue of having notified the TACA agreement to
the Commission under Regulation 4056/86).

Also in dispute in the TAA case was the interpreta-
tion of the Regulation’s reference to ‘uniform’
rates. The TAA applied a two-tier tariff structure
that differentiated between former conference
members and independents. The Commission
interpreted the reference to ‘uniform’ rates as
meaning that for the transport of a given article a
shipper must be offered the same freight rate by all
members of a conference. For that and other
reasons, the Commission did not consider the
TAA to be a conference within the meaning of
Article 1(3)(b) of Regulation 4056/86.

The above points of dispute relate to price-fixing.
Equally important however is the interpretation of
the reference in Article 3(d) of Regulation 4056/86
to ‘the regulation of the carrying capacity offered
by each member [of the conference]’.

In the TAA case, the members of the TAA had
agreed not to utilise a proportion of the capacity
available on board their container vessels, with the
obvious purpose of increasing freight rates by
limiting supply. In its TAA decision the Commis-
sion objected to these capacity freezes on the
grounds that they were not consonant with the aim
of Article 3(d), which was the improvement of the
scheduled transport service(s) provided by the
members of the conference. A capacity freeze does
not lead to an improvement in scheduling or to
substantial cost savings; no tangible benefits of
any significance therefore accrue to transport
users. The Commission has taken the view that a
capacity withdrawal – i.e. a withdrawal of entire
vessels – is permissible in a situation where it is
intended to address a short-term fluctuation and
where it will generate substantial cost savings that
can be passed on to transport users. The Commis-
sion has thus not objected to the collective with-
drawal of capacity by members of the TACA
conference over the Christmas and New Year low
season, a period of some five weeks.
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(1) Commission decision of 19 October 1994 in Case No IV/34.446 – Trans-Atlantic Agreement (OJ L 376, 31.12.1994).
(2) Commission decision of 21 December 1994 in Case No IV/33.218 – Far Eastern Freight Conference (OJ L 378, 31.12.1994).
(3) Commission decision of 26 November 1996 in Case No IV/35.134 – Trans-Atlantic Conference Agreement.
(4) The Commission has interpreted this provision as allowing capacity regulation only under certain strict conditions (see further

below).
(5) Preamble to Regulation 4056/86, 8th

recital.

(6) Commission decision of 16 September 1998 in Case No IV/35.134 – Trans-Atlantic Conference Agreement (OJ L 95, 9.4.1999).



3. The judgments

3.1. The TAA judgment

The CFI’s judgment in the TAA case (1) may be
usefully summarised thus as far as the application
of the EU liner conference block exemption is
concerned:

• the TAA was not a liner conference because it
did not operate under uniform or common
freight rates (Article 1(3)(b) of Regulation
4056/86); (2)

• not being a liner conference it could not benefit
from the EU liner conference block exemption
(provided for by Article 3 of the Regulation); (3)

• that being the case, it was unnecessary for the
CFI to examine whether the capacity manage-
ment programme and inland price-fixing
arrangements implemented by the TAA would
have fallen within the scope of the liner confer-
ence block exemption had the TAA been a
conference. (4)

On the issue of individual exemption, the CFI found:

• that the maritime price-fixing and capacity
management aspects of the TAA would lead to
the elimination of competition and could for
that reason not qualify for exemption; (5)

• that it had not been shown that the inland price-
fixing arrangements were apt to lead to any
improvement in production and that they were
indispensable to the achievement of the stated
objective of preventing the undermining of
maritime transport rates by below-cost pricing
on the inland leg of an intermodal transport
operation. They were therefore ineligible for
exemption. (6)

The CFI annulled the Commission’s decision
insofar as it imposed an obligation on the TAA to
inform its customers that they were entitled to
renegotiate or terminate their contracts. The CFI
considered that the Commission had failed to
provide sufficient explanation of the need to
impose such a novel obligation. Moreover, the
statement of objections did not contain a suffi-
ciently explicit warning that the obligation in ques-
tion might be imposed.

In the course of reaching the above conclusions,
the CFI made a number of important statements
with regard to the interpretation of Regulation
4056/86 and the block exemption provisions
contained therein.

Recalling that it is settled case-law that provisions
derogating from Article 81(1) of the EC Treaty
must be strictly interpreted, the Court considered
that this conclusion must apply a fortiori to the
block exemption provisions of Regulation 4056/86:

‘by virtue of its unlimited duration and the
exceptional nature of restrictions on competi-
tion authorised (horizontal agreement having
as its object the fixing of prices). It follows that
the block exemption provided for by Article 3
of Regulation No 4056/86 cannot be inter-
preted broadly and progressively so as to
cover all the agreements which shipping
companies deem it useful, or even necessary,
to adopt in order to adapt to market condi-
tions’ (paragraph 146 of the judgment –
emphasis added).

In response to the TAA parties’ claim that the
Commission should have granted individual
exemption to the maritime aspects of the TAA
because it contributed to stability, the Court
recalled, first, that:

‘[r]egulation No 4056/86 clearly cannot
derogate from Articles 85 and 86 of the
Treaty; the fifth recital in the preamble to that
regulation indeed states that it is necessary to
provide for ‘implementing rules that enable
the Commission to ensure that competition is
not unduly distorted within the common
market. The 13th recital in the preamble to
Regulation No 4056/86 states in addition that
‘there can be no exemption if the conditions set
out in Article 85(3) [of the Treaty] are not
satisfied’ (paragraph 260 – emphasis added).

The Court then went on to address the stability
argument:

‘As regards more specifically the concept of
stability, the Council took the view that ‘liner
conferences have a stabilising effect, assuring
shippers of reliable services and therefore
provided for a block exemption for them.
However, that does not mean that every agree-
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(1) Judgment of the Court of First Instance of 28.2.2002 in Case T-395/94 Atlantic Container Line and others v Commission [2002]
ECR II-0000.

(2) Paragraphs 176 and 177 of the judgment.
(3) Paragraph 177.
(4) Paragraph 178.
(5) Paragraphs 365 and 366.
(6) Paragraphs 369 and 372.



ment between shipping companies which may
promote a certain stability in the maritime
transport sector must be granted an exemp-
tion, whether block or individual. First, the
Council did not assert (and indeed could not
have asserted) that stability is more important
than competition, but it did make provision, in
particular in Articles 4, 5 and 7 of Regulation
No 4056/86, ‘to prevent conferences from
engaging in practices which are incompatible
with Article 85(3) of the Treaty, in the words
used in the ninth recital in the preamble to that
regulation. Second, the Council expressly
limited its positive assessment of stability to
liner conferences only, excluding every other
agreement of a different kind, stating that the
beneficial results of stability ‘cannot be
obtained without the cooperation that ship-
ping companies promote within conferences
(eighth recital in the preamble to Regulation
No 4056/86).

It follows that although stability, to the extent
that it contributes to assuring shippers of
reliable services, may be an advantage for the
purposes of the first condition of Article 85(3)
of the Treaty, the Commission cannot be
obliged to grant individual exemption to every
agreement which, in the opinion of the parties,
may contribute to such stability. Within the
limits imposed by Regulation No 4056/86, the
Commission retains its discretion in applying
Article 85(3) of the Treaty’ (paragraphs 261
and 262 – emphasis added).

3.2. The FEFC judgment

In its judgment in the FEFC case, (1) the CFI
unequivocally and comprehensively rejected the
claim of the FEFC parties that provisions fixing
inland transport rates in the context of intermodal
transport services fall within the scope of the main
maritime transport regulation, Regulation 4056/
86, and the block exemption contained therein.

Having first established that the inland transport
services at issue in the case were services distinct
from maritime transport services (see, in partic-
ular, paragraphs 124 and 129 to 130 of the judg-
ment), the Court then went on to define the scope
of Regulation 4056/86.

Regulation 4056/86 applies, by its very terms, to
maritime transport services (Article 1(1)). It was,
in the Court’s view, clear that ‘maritime transport
services’ ordinarily refers to transport by sea and
that:

‘if the Council had wanted to include within
that term other services provided in conjunc-
tion with maritime transport, such as the
inland on- or off-carriage of cargo, it would
have said so expressly, as indeed the American
legislature has done’ (paragraph 235).

Further:

‘it should be borne in mind that in Centro
Servizi Spediporto the Court held, when asked
whether Regulation No 4055/86 applies to the
inland sections of an intermodal transport
operation, that maritime transport services
ceased on arrival at the port or offshore
installation and do not therefore extend to the
road transport of cargo unloaded from the
vessel’ (paragraph 239 – emphasis added).

The Court rejected the applicants’ argument that
the conclusion in Centro Servizi Spediporto (2)
was not applicable to the present case, recalling
that Regulations 4055/86 and 4056/86 had been
adopted as part of the same package of measures
on the same day and considering that if the Council
had wished to give a broader scope to Regulation
4056/86 than to Regulation 4055/86, it would have
said so expressly.

The CFI concluded:

‘It is thus apparent that the scope of Regula-
tion No 4056/86 is limited to maritime trans-
port services properly so called, that is, to
transport by sea from port to port, and does
not cover the inland on- or off-carriage of
cargo supplied in combination with other
services as part of an intermodal transport
operation’ (paragraph 241).

Regarding the possibility of individual exemption,
the Court found, inter alia, that the applicants had
not shown that collective inland price-fixing – a
very serious restriction of competition – was indis-
pensable to attain the alleged objective of stability.
It did not therefore meet the third condition for
exemption of Article 81(3). (3)
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(1) Judgment of the Court of First Instance of 28.2.2002 in Case T-86/95 Compagnie Générale Maritime and others v Commission
[2002] ECR II-0000.

(2) Judgment of the Court of Justice of 5.10.1995 in Case C-96/94 Centro Servizi Spediporto Srl v Spedizioni Marittima del Golfo Srl
[1995] ECR I-2883, at paragraph 51.

(3) The Court had already found that the Commission had not manifestly erred in finding that neither of the first two conditions for
exemption of Article 81(3) were met.



The Court noted that the Commission had identi-
fied a less restrictive measure that might contribute
to stability: ‘namely a provision included in an
agreement stipulating that inland transport
services may not be charged at less than cost’
(paragraph 398) and that a clause of this kind:

‘encourages companies to reduce their inland
transport costs in such a way as to be competi-
tive in the entire intermodal transport opera-
tion. Such a system enables maritime
transport companies to compete on the basis
of the specific quality of the inland transport
service as part of an intermodal transport
operation. Furthermore, the clause eliminates
the possibility of implicitly granting discounts
on the conference maritime transport tariff
due to the absorption of part of the inland
transport costs and, consequently, contributes
to the stability of maritime transport’ (para-
graph 400).

Notwithstanding the above findings on the
substance of the case, the CFI annulled the
symbolic fines imposed on the FEFC parties. It did
so for reasons which included the long-established
(for liner conferences) nature of the practice, the
legal and economic complexity of the issues and
the fact that no fines had been imposed on the TAA
parties for the same practice.

3.3. The TACA Immunity judgment

In its judgment (1) the CFI found that as inland
price-fixing fell within the scope of the inland
transport regulation, (2) Regulation 1017/68, and
as the latter did not contain any provision granting
immunity from fines, the Commission’s deci-
sion (3) purportedly withdrawing immunity from
fines did not alter the TAA parties’ legal position.
The parties’ appeal was therefore inadmissible.

In reaching the above conclusion, the CFI rejected
the argument that even if Regulation 1017/68 does
not expressly provide for immunity from fines, it
must be regarded as a general principle of Commu-
nity competition law that formal notification has
that consequence.

Conclusion
Although the liner shipping industry has since
abandoned most of the practices that gave rise to
the above decisions and Court cases, the CFI’s
judgments provide a welcome confirmation that
the Commission’s policy in this sector is soundly
based in law. The judgments, which are very thor-
oughly reasoned, also provide a great deal of guid-
ance on matters not directly in issue in the above
cases, such as the not below cost clause agreed by
the revised TACA parties and exempted by the
Commission in 1999.

Above all, the Court of First Instance has provided
a salutary reminder that Regulation 4056/86, as
secondary legislation, must be interpreted in a way
that is consistent with Articles 81 and 82 of the EC
Treaty.

This conclusion is echoed indirectly in the frame-
work of analysis adopted by the Final Report on
competition policy in liner shipping, published by
the OECD Secretariat in April 2002. (4) A previous
article in the Competition Policy Newsletter issue
of January 2002 (5) described the main conclusions
of a draft version of that report and the Commis-
sion’s reaction to those conclusions.

The Report has approached the issue of antitrust
immunity and exemption for price-fixing and
capacity agreements between shipping lines from
the perspective of a cost/benefit analysis. It has
thus examined whether the alleged benefits to
transport users and to the shipping lines them-
selves of price-fixing and collective capacity regu-
lation outweigh the economic inefficiencies and
other disadvantages generated by these very
serious restrictions of competition, and whether
these alleged benefits could not have been
achieved by other, less restrictive, means.

The above approach is of course very similar to that
which would follow from applying Article 81(3) of
the EC Treaty and which the Court of First Instance
has confirmed is the correct framework within which
to interpret the block and individual exemption
provisions of Regulation 4056/86. The Final Report
and the above judgments of the CFI will therefore
both be of great assistance to the Commission in its
coming review of Regulation 4056/86.
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(1) Judgment of the Court of First Instance of 28.2.2002 in Case T-18/97 Atlantic Container Line and others v Commission [2002]
ECR II-0000.

(2) The CFI referred to the FEFC judgment.
(3) The decision was taken as a precautionary measure only, to take account of the possibility that the CFI or ECJ might consider that

the inland part of an intermodal transport operation fell within the scope of Regulation 4056/86, which does provide for immunity
from fines if an agreement is formally notified.

(4) Available on the OECD website at http://www.oecd.org/EN/home/0,,EN-home-25-nodirectorate-no-no—25,00.html.
(5) Competition in the maritime transport sector: a new era, Jean-François Pons and Eric FitzGerald, Competition Policy Newsletter 1/

2002. See also Recent developments in EU competition policy in the maritime sector, Joos Stragier, London (2002), which describes
the coming review in greater detail. The speech is available at http://europa.eu.int/comm/competition/speeches/index_2002.html.


