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Recent cases – Introductory remark

Between September and December 2001, 90 cases
were notified to the Commission. This is fewer
that the number notified in the previous four-
month period (118) and the number notified in the
same period in 2000 (114). Due to this reduction in
the number of cases notified to the Commission in
the final four-month period of 2001, the total for
the year (335) was also slightly lower than in
2000 (345). The Commission took 116 final deci-
sions, 10 of which followed in-depth investiga-
tions (3 prohibitions, 2 clearances and 5 condi-
tional clearances) and 4 of which were conditional
clearances at the end of an initial investigation
(‘Phase 1’). In total the Commission cleared
102 cases in Phase 1. In this period, 49% of the
clearance decisions taken by the Commission were
taken in accordance to the simplified procedures
introduced in September 2000. In addition, the
Commission took three referral decisions pursuant
to Article 9 of the Merger Regulation and opened
in depth investigations in four cases. As at 31
December 2001, three transactions were subject to
ongoing in-depth investigations.

A – Summaries of decisions taken under
Article 6(1)(b) and 6(2) where
undertakings have been given by the firms
involved

Pirelli/Edizione/Olivetti/Telecom
Italia (1)

The Commission approved the joint acquisition by
Pirelli SpA and Edizione Holding SpA of the
Olivetti SpA and indirectly of the undertakings
controlled by the latter, namely Telecom Italia,
which in turn owns the country’s largest mobile
phone operator Telecom Italia Mobile (TIM).

The Commission’s investigation, which was
carried out in close co-operation with the Italian
Antitrust Authority (Autorità Garante della
Concorrenza e del Mercato), unveiled serious

concerns in the markets for transmission capacity
and for mobile telephony, both in Italy.

In the transmission capacity market, the operation
will eliminate Autostrade as an important compet-
itor, therefore reinforcing Telecom Italia’s domi-
nant position. The Commission was particularly
concerned about the possibility that Autostrade
Telecomunicazioni and Telecom Italia might
adopt a joint commercial strategy towards their
respective customers in the transmission capacity
market, reducing the degree of competition in the
market.

In the Italian market for mobile voice telephony,
the investigation showed that the concentration
might strengthen a possible dominant position
enjoyed by TIM. Besides TIM and Blu there are
only two second generation mobile operators in
Italy, Omnitel and Wind, and barriers to entry are
high given the need to obtain a licence.

To address these competition concerns, the parties
undertook to remove the overlap in the transmis-
sion capacity market by transferring the exclusive
control of Autostrade Telecomunicazioni to one or
more independent third-parties, maintaining at
most a minority participation, which will be
subject to Commission approval. Concerning the
market for mobile voice telephony, Edizione
undertook to sell its direct and indirect
shareholdings in Blu. The implementation of the
latter commitment will ensure that Edizione will
be prevented from having a controlling position in
two of the four Italian second generation mobile
operators.

Nordbanken/Postgirot (2)

The Commission approved, subject to conditions,
the acquisition by Scandinavian banking group
Nordea of sole control of Sweden’s Postgirot
Bank AB, a financial services provider currently
owned by Posten AB, the Swedish Post Office.
Postgirot is a wholly owned subsidiary of state-
owned Posten AB. It owns and operates an in-
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house giro payment system, which it uses to
supply distance payment services to retail and
corporate customers. Postgirot also provides giro-
related technical services to other banks. Having
been awarded a banking licence in 1994, Postgirot
provides banking services to household and corpo-
rate customers, including deposits, lending, inter-
national payments, trade finance and card services.

In its original form, the transaction would have
given Nordea full control of the Postgirot payment
system. In addition, Nordea already held a signifi-
cant shareholding in the other main giro payment
system in Sweden – Bankgirot. Nordea would thus
have had significant influence on both of the main
Swedish payment systems.

However, Nordea undertook to reduce its stake in
Bankgirot to 10%, a level which will no longer
give it decisive influence over the company, and to
withdraw from Privatgirot, a company which
competes with Postgirot in giro-related technical
services. These undertakings enabled the Commis-
sion to clear the deal.

Gerling/NCM (1)

The Commission approved the take-over of the
Dutch credit insurance company NCM Holding
N.V. (“NCM”) by German insurance company
Gerling-Konzern Versicherungs-Beteiligungs AG
(“Gerling”). The Commission’s review found
competition concerns in the Dutch and Danish
credit insurance markets but the divestments
proposed by Gerling removed these concerns.
Gerling is an insurance group specialised in
services to companies. NCM, the Dutch export-
credit agency, is active in the receivable manage-
ment business, mainly through credit insurance.
The companies’ credit insurance activities are
almost equal in size and currently constitute the
third and fourth largest European credit insurers
after the German Allianz Group and the French
Coface Group. The merger of Gerling and NCM
will create Europe’s second largest credit insur-
ance company ahead of Coface.

While the geographic scope of Gerling and NCM’s
activities is complementary in most areas of
Europe, the Commission identified serious compe-
tition concerns in the Dutch credit insurance
market. There the new entity would have likely
become the dominant supplier given the inter-alia,
marginal position of the remaining players
compared to Gerling/NCM in the Netherlands.

Strong concerns were also raised with regard to the
Danish market, where the NCM credit insurance
arm is vertically integrated with two NCM subsid-
iaries, Forenede Factors and BG Factoring. The
activities of these two factoring banks together
represent by far the leading Danish factoring
companies. Factoring companies use credit insur-
ance to cover their customers’ receivable risk and
are consequently largely dependent on the condi-
tions offered by the credit insurance companies. In
Denmark Hermes-Euler is, apart from Gerling and
NCM, the only established credit insurer. The
Commission was therefore concerned about the
likelihood that competitors of the NCM factoring
companies would have had to face in the near
future a situation where they would have only one
single alternative source of credit insurance to
Gerling/NCM, the parent company of the main
players on the Danish factoring market.

In order to remove the competition concerns raised
by the merger in the Netherlands and Denmark,
Gerling undertook to divest its Dutch and Danish
credit insurance branch offices.

B – Summaries of decisions taken
under Article 8 of Council Regulation
(EEC) No 4064/89

1 – Summaries of cases declared
compatible with the common market
under Article 8(2) of the ECMR without
commitments

UPM-Kymmene/Haindl and Norske
Skog/Parenco/Walsum (2)

Following a thorough investigation, the Commis-
sion cleared the proposed take-over of Haindl, a
German family-owned paper company, by
Finland’s UPM-Kymmene and the subsequent
sale of two of the Haindl mills to Norwegian paper
manufacturer Norske Skog, Parenco in the Nether-
lands and the Walsum mill in Germany. This case
is described in a special feature elsewhere in this
Newsletter (see ‘Collective dominance in the
publication paper industry’).
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2 – Summaries of cases declared
compatible with the common market
under Article 8(2) of the ECMR with
commitments

Grupo Villar Mir/EnBW/
Hidroeléctrica del Cantábrico (1)

The Commission authorised, subject to conditions,
the acquisition of joint control over the Spanish
electricity company Hidroeléctrica del Cantábrico
(Hidrocantábrico) by Spanish Grupo Villar Mir
and Energie Baden-Württemberg (EnBW), a
German company jointly controlled by Electricité
de France (EDF). As initially notified to the
Commission, the operation would have led to the
strengthening of the existing collective dominant
position on the Spanish wholesale market for elec-
tricity. To eliminate these concerns, EDF and the
operator of the French electricity grid, RTE,
undertook to substantially increase the commer-
cial capacity up to about 4000 MW on the
interconnector between France and Spain, thereby
creating the conditions for greater electricity trade
volumes to and from Spain to the benefit of
Spanish customers.

The transaction consisted of the acquisition by
Ferroatlántica of a majority of the shares in
Hidrocantábrico, Spain’s fourth largest electricity
company. Ferroatlántica was fully owned by
Spain’s Grupo Villar Mir, but will be jointly
controlled by Grupo Villar Mir and EnBW after
the completion of the transaction.

The Commission started an in-depth investigation
in June over concerns that the deal would
strengthen the existing collective dominant posi-
tion on the Spanish wholesale market for elec-
tricity held by Endesa and Iberdrola. The more
detailed probe confirmed these initial concerns.
Having gained a foothold in Spain and with access
to Hidrocantabrico’s significant electricity genera-
tion capacity, EDF would likely resist any increase
in the commercial capacity of the interconnector
which transmits electricity across the Pyrenean
chain. Commercial capacity on the French-
Spanish interconnector is already scarce, creating
a barrier to Spanish electricity imports and
resulting in the market’s isolation from other
continental electricity markets to the detriment of
customers.

In order to solve the competition concerns identi-
fied by the Commission, EDF and EDF/RTE

committed to take all the necessary steps in order
to increase the commercial capacity on the
interconnector at the French/Spanish border to
about 4000 MW from an existing 1100 MW. The
capacity increase will take place gradually over a
short-/mid-term period. EDF/RTE, the French
Electricity Transport System Operator (Gestion-
naire du Reseau de Transport d’Electricité), is a
division within EDF which operates the national
electricity grid and interconnectors with France’s
neighbouring countries.

Mitsui/CVRD/Caemi (2)

The Commission cleared the proposed acquisition
of joint control of Brazilian iron ore mining
company Caemi by CVRD, another Brazilian iron
ore producer, and Japanese trading company
Mitsui, subject to conditions. Under the terms of
the proposed transaction, Companhia Vale do Rio
Doce (CVRD) and Mitsui & Co. Ltd (Mitsui) will
acquire joint control of Caemi Mineração e
Metalurgia SA (Caemi). Caemi’s assets princi-
pally consist of Brazilian iron ore mining company
Mineração Brasilieras Reunidas (MBR) and a 50-
percent stake in Canadian iron ore producer
Quebec Cartier Mining Company (QCM).

The competitive impact of the merger was
assessed in relation to the supply of ‘seaborne’ iron
ore, as Western European steel producers – due to
an absence of local supplies – depend almost
exclusively on iron ore imported from mines
located a long distance from Europe. Iron ore
transported by ship represents about 45% of all
traded iron ore, and the main sources of seaborne
supply are located in Brazil and Australia. Partici-
pation in the seaborne trade requires access to
specific infrastructure such as dedicated railways
suitable for the transportation of very large
tonnages and deep water harbours. CVRD is the
world’s largest producer of seaborne sinter fines
and pellet iron ore, followed by the Australian-
based mining companies Rio Tinto and BHP.

The proposed transaction would have led to the
creation, if not the strengthening, of a dominant
position in the market for the seaborne supply of
iron ore pellets and the seaborne market for direct
reduction iron ore due to the high market shares
that would have been held after the operation and
the likelihood that the remaining competitors
would have been unable to constrain Mitsui/
CVRD/Caemi’s behaviour.

Number 1 — February 2002 71

Competition Policy Newsletter

(1) COMP/M.2434 – Grupo Villar Mir/EnBW/ Hidroeléctrica del Cantábrico, 26.09.2001
(2) COMP/M.2420 – Mitsui/CVRD/Caemi, 30.10.2001



On 5 October 2001, the parties offered a commit-
ment designed to remove the competition concerns
identified by the Commission. This consisted in an
offer to divest Caemi’s 50% interest in QCM,
thereby eliminating the «overlap» between
CVRD’s and Caemi’s production of iron ore
pellets. As a result, the commitment removes the
Commission’s competition concerns in relation to
the supply of these products, and in relation to the
supply of direct reduction ore.

Shell/DEA (1) and BP/E.ON (2)

On 21 December 2001 The Commission approved
the acquisition of the German oil and petrochemi-
cals company DEA, which belongs to the RWE
group, by Royal Dutch/Shell (UK/NL), and the
combination of the petrochemicals businesses of
Britain’s BP Plc and German company Veba, a
subsidiary of the E.ON group after conducting a
parallel investigation into the two cases. The two
operations would have led to the creation of a
collective dominant position of Shell/Dea and BP/
Veba on the market for ethylene on the pipeline
network «ARG», which links the Netherlands,
Belgium and Germany. The commitments offered
by all parties were, however, sufficient to rule out
these concerns.

The two transactions together lead to an important
restructuring of the market for ethylene, which is a
core basic petrochemical used for a variety of
applications such as polyethylene (PE) and PVC.
This market is already highly concentrated,
making it all the more essential to protect the
remaining competition for the benefit of ethylene
users.

After carrying out an in-depth market investiga-
tion, the Commission found that the combination
of the respective petrochemical activities of Shell
and DEA, on the one hand, and of BP and E.ON,
on the other hand, would result in the creation of a
collective dominant position on the market for the
supply of ethylene on the pipeline network called
«ARG». This pipeline network and its extensions
link various production sites, sea terminals and
ethylene consumers in Belgium, the Netherlands
and Western Germany.

Both transactions’ major impact is the elimination
of the only downstream non-integrated ethylene
producers from the market, which are also the
most important suppliers to the merchant market.
This will leave independent ethylene buyers only

with suppliers which compete with their customers
in the downstream markets.

Both merged entities will control a highly signifi-
cant proportion of the ethylene market, will not be
exposed to comparably strong competitors and
would have a unique position with regard to the
ARG pipeline. In particular, BP/Veba will have a
decisive influence in the company operating ARG,
whereas Shell owns one of the five import termi-
nals at the North sea coast, which are the only
channel for imports onto the ARG pipeline
network.

The Commission concluded that there is a high
risk that competition between the two new entities
would lapse, and that ethylene buyers would not
have access to competitive sources of supply after
the two mergers.

In order to address these competition concerns,
Shell committed to grant third party access to its
import terminal facilities at Moerdijk, Nether-
lands, for a total aggregate ethylene volume of up
to 250 kt per annum for a period of ten years. This
will strongly enhance the availability of ethylene
on the ARG market from competitive and inde-
pendent sources and will enable third parties for
the first time to import ethylene on a long-term,
structural basis for competitive prices. The
volumes covered by the commitment are sufficient
to prevent the two merged entities from stifling
competition. The amount of 250 kt equals the
annual capacity of one whole smaller sized
ethylene plant, and would enable an increase of the
current third party imports by nearly 400%. The
terms of access proposed by Shell will allow for
non-discriminatory, long term access to the
terminal at competitive prices.

BP and E.ON committed to divest two of their
three BP/Veba shareholdings in the ARG. For an
interim period, until the shareholdings are
divested, they commit not to exercise their
blocking rights, in particular with regard to deci-
sions on third party access. BP/E.ON further
commit that they will guarantee access to a
connection pipeline between the ARG network
and ethylene consumers located at Herne, western
Germany, which is currently controlled by Veba.
The divestiture of two ARG shareholdings will
entirely eliminate BP/Veba’s decisive influence in
the ARG company. The entering of new share-
holders into the ARG company will also broaden
the different shareholders’ interests and guarantee
the common carrier character of the ARG, without
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favouring any particular supplier’s or customer’s
interests.

The open access to the pipeline at competitive cost
will allow existing suppliers to compete actively
for customers over the whole of the ARG area and
will make Shell’s commitment to open the import
infrastructure fully effective as it assures that the
additional volumes can be transported economi-
cally to locations all over the ARG.

BP/Veba’s commitment to provide access to ARG
supplies for the ethylene customers located at
Herne removes the remaining bottleneck infra-
structure which is under control of BP/Veba. It
eliminates any possibility that BP/Veba will
remain protected from competitive constraints
originating from alternative ARG suppliers with
regard to these customers. There are no other ARG
connection pipelines under the control of the two
new entities which could be used to cut off
ethylene consumers from competitive supplies
over the ARG.

The assessment of both deals’ impact on the down-
stream oil products markets in Germany were
referred to the Bundeskartellamt. The decision to
refer the BP/E.ON deal is described below. The
Shell/DEA referral decision was described in the
previous edition of the Competition Policy News-
letter (03/2001, page 60).

Südzucker/Saint Louis (1)

Also on 21 December 2001, the Commission
approved the acquisition of Saint Louis Sucre SA,
France’s second-largest sugar manufacturer, by
German sugar market leader Südzucker AG.
Südzucker’s acquisition of Saint Louis was the
first major cross-border merger in the European
sugar market, which is highly regulated at the EU
level under the Common Agricultural Policy with
production quotas and intervention, i.e. minimum,
prices.

The Commission’s investigation revealed that the
operation would have strengthened Südzucker’s
already dominant position in the markets for
industrial sugar and retail sugar in southern
Germany and Belgium. This is because Saint
Louis will cease to exist as an independent and
credible potential competitor to Südzucker in these
geographical areas, which are close to France,
Saint Louis’s home market.

The Commission was also concerned that by
gaining a considerable foothold on the French

market, with direct access to the second largest
production capacity, Südzucker would be able to
deter other French producers from competing in
southern Germany and Belgium by threatening to
retaliate in France. The effect of this would have
been to perpetuate a partitioning of the European
sugar market along national lines.

Furthermore, it would have given Südzucker,
already dominant in southern Germany and
Belgium and with a monopoly position in Austria,
the ability to gain also a strong position in France
by being able to offer ‘pan-European deals’ to
large industrial customers, supplying them across
national borders.

In order to address these competition concerns,
Südzucker offered to divest its majority (68%)
shareholding in Belgium’s Suikerfabriek van
Veurne SA and to place 90 000 tonnes of sugar per
year at the disposal of an independent trader in
southern Germany. The divestiture of Südzucker’s
stake in Veurne will reduce the Südzucker group’s
Belgian sugar production quota by roughly 10%
and will thus have a significant pro-competitive
effect on the Belgian sugar market.

Similarly, the commitment to make up to 90 000
tonnes a year of quota sugar available on the basis
of EU intervention prices will place an inde-
pendent trader in a position to effectively compete
in the southern German sugar market. This
tonnage roughly corresponds to 10% of sugar
consumed in southern Germany every year. The
fact that the independent trader will be charged the
intervention price enables him to offer sugar at an
attractive price, thus strengthening competition on
that market and sufficiently compensating for the
disappearance of Saint Louis as a potential
competitor.

3 – Summaries of cases declared
incompatible with the common market
under Article 8(3) of the ECMR

Schneider/Legrand (2)

The proposed merger between Schneider Electric
and Legrand, the two main French manufacturers
of electrical equipment, was prohibited on 10
October 2001. The Commission’s investigation
showed that there were substantial overlaps
between the activities of Schneider and Legrand in
the markets for electrical switchboards (distribu-
tion boards and final panelboards, together with
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their components, where the combined market
share would have been between 40% and 70%
depending on the country); wiring accessories (in
particular, sockets and switches and fixing and
connecting equipment, where combined market
shares ranged from 40% to 90%); and certain prod-
ucts for industrial use (industrial pushbuttons and
low-voltage transformers) or for more specific
applications (for example, emergency lighting).

In France, the merger gave rise to particularly
serious problems over virtually the whole range of
products concerned and would, in most cases, have
resulted in the strengthening of a dominant posi-
tion. Schneider and Legrand are by far the largest
players on the French market, and the Commis-
sion’s investigation demonstrated clearly that
there was little prospect of any significant devel-
opment in the activity of foreign competitors in the
short and medium term. Furthermore, competition
problems were also identified in Denmark, Spain,
Greece, Italy, Portugal and the United Kingdom.

In an attempt to remedy these competition prob-
lems, Schneider submitted an initial series of
undertakings to the Commission on 14 September
2001, the deadline for presenting undertakings.
However the market investigation carried out by
the Commission showed that these initial under-
takings were not such as to restore the conditions
of effective competition.

Schneider submitted new undertakings on 24
September, ten days after the deadline for submit-
ting undertakings. These undertakings left serious
doubts as to the competitive capacity of the entities
to be sold off, notably as regards access to distribu-
tion in France and the economic risks associated
with the actual separation of these entities from the
rest of the group to which they belonged. In addi-
tion Schneider’s proposals did not provide any
effective solution as regards a number of
geographic markets and/or product markets on
which competition problems had been identified.

On 13 December 2001, Schneider launched an
appeal in the Court of First Instance against the
Commission’s decision (ref T-310/01,
13.12.2001).

CVC/Lenzing (1)

The European Commission prohibited the planned
acquisition by CVC Capital Partners Group Ltd
(CVC) of Lenzing AG, an Austrian man-made
fibres manufacturer. CVC already controls

Acordis, Lenzing’s principal rival in Europe and
only rival in the United States.

The deal related to the fibres sector. There were
five relevant product markets taken into account
for the competitive assessment, namely:
commodity viscose, spundyed viscose, viscose for
tampons, lyocell, and lyocell production and
processing technology. The Commission consid-
ered that all three viscose markets are Europe-
wide, since imports into Europe are very low
(considerably below 10%), and that the market for
lyocell technology is worldwide. As regards
lyocell production, it was not necessary to define
the geographical market.

The combined entity would have achieved very
high combined shares on all three viscose markets
(more than 55% in commodity viscose and more
than 85% in spundyed viscose and viscose for
tampons), and it would have led to a worldwide
monopoly on the lyocell production and tech-
nology markets. The concentration would have
eliminated Acordis’ strongest competitor in the
viscose market in the EEA and would have left
only three smaller competitors: Sniace of Spain,
Svenska Rayon of Sweden and Säteri of Finland.
The Commission therefore concluded that the
concentration would have created a dominant
position in the commodity viscose and in the
spundyed viscose markets.

As regards the viscose market for tampons, the
Commission found that Acordis already holds a
dominant position. The merger would therefore
have strengthened this position, as the number of
manufacturers in Europe would be reduced from
three to two.

As regards lyocell, Lenzing and Acordis are
currently the only producers of lyocell worldwide
and the only two players in the market for lyocell
production and processing technology currently
able to offer «ready-to-operate» technology.
Together, the parties hold the vast majority of all
existing patents for lyocell production and treat-
ment, and market entry in this market is difficult.
The Commission therefore concluded that the
concentration would create a dominant position in
the both lyocell production and technology
markets.

During the second phase of the review the parties
submitted the following commitments: (i) a non-
exclusive licence with regard to lyocell; (ii) a toll-
manufacturing arrangement whereby the parties
would produce lyocell for the licensee; (iii) a non-
exclusive licence with regard to Galaxy tampon
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fibre. The Commission took the view that these
commitments were not adequate to eliminate the
concerns raised by the concentration.

This case was examined in close co-operation with
the United States FTC.

Tetra Laval/Sidel (1)

On 30.10.2001 the Commission prohibited the
acquisition by Tetra Laval B.V., which belongs to
the Swiss-based Tetra Laval Group, the owner of
the Tetra Pak packaging businesses, of the French
company Sidel SA. Tetra holds a dominant posi-
tion for carton packaging with an overall market
share in Europe of over 80 percent. Sidel is the
leading manufacturer of plastic PET packaging
equipment and in particular stretch blow-
moulding (SBM) machines.

The Commission’s investigation showed that the
combination of the dominant company in carton
packaging with the leading company in PET pack-
aging equipment would lead to the creation of a
dominant position in the European Economic Area
(EEA) in the market for PET packaging equip-
ment, in particular, SBM machines used for sensi-
tive products and to the strengthening of a domi-
nant position in aseptic carton packaging
equipment and aseptic cartons in the EEA.

The Commission found that, even though today
carton and PET packaging equipment are distinct
relevant product markets, the two are closely
related neighbouring markets and belong in the
same industry sector : liquid food packaging. PET
and carton are technical substitutes as PET can be
an alternative packaging material for all products
that are currently packaged in carton. Already PET
and carton are used as packaging materials for
common product segments (liquid dairy products,
juices, fruit flavoured drinks and tea/coffee
drinks).

The combination of Tetra’s dominant position in
carton packaging and Sidel’s leading position in
PET packaging equipment would provide the
merged entity with the ability and incentives to
leverage its dominant position in carton to gain a
dominant position in PET packaging equipment.
In addition, by eliminating Sidel as a competitor in
a closely neighbouring market, Tetra’s existing
dominant position in cartons would be strength-
ened. The merged entity’s dominant positions in
two closely neighbouring markets was found to be

likely to further reinforce one another, raise
barriers to entry and reduce competition.

On 9 October 2001, Tetra proposed a number of
undertakings intended to address these concerns,
but these undertakings were considered insuffi-
cient. Given the serious competition concerns and
the fact that Tetra was unable to resolve them, the
Commission had no other choice but to prohibit
the merger.

In view of the particular circumstances created by
the fact that Tetra Laval has already acquired virtu-
ally the whole of Sidel’s shares, the Commission is
prepared to examine the practical arrangements for
restoring effective competition.

C – Summaries of referral decisions
taken under Article 9 of the ECMR

BP/E.ON (2)

The Commission referred to the Bundeskartellamt
the examination of the impact in the downstream
markets for refined oil products of a proposed joint
venture between Deutsche BP and E.ON. The
proposed operation is for BP to acquire a 51-
percent shareholding in Veba Oel AG, currently a
100-pct subsidiary of E.ON active in the oil and
petrochemicals business, both upstream and
downstream (Veba and Aral brands). E.ON has the
option to sell the remaining shares to BP transfer-
ring sole control over Veba Oel at a later stage.

On 20 August 2001, the Bundeskartellamt asked
the European Commission to refer part of the
examination in application of Article 9 of the
Merger Regulation 4064/89. The Bundeskartell-
amt argued that the proposed concentration threat-
ened to create or strengthen a dominant position on
the market for motor fuels retailing and several
other oil product markets. In its analysis, the
German authority took into account the proposed
combination of the downstream oil business of
Shell and DEA (see discussion of case COMP/
M.2389 above).

As a preliminary conclusion, the Bundeskartellamt
found that the present transaction risks creating a
collectively dominant situation between the new
entity, a combined Shell/DEA and the other oil
majors on the market for motor fuels retailing in
Germany. The Commission’s findings in its first-
phase investigation supported the preliminary
analysis made by the German Competition
Authority.
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Haniel/Fels (1) and Haniel/Ytong (2)

On 17 October 2001 the Commission referred to
the Bundeskartellamt the examination of the
impact of part of the proposed acquisition by
Haniel Baustoff-Industrie Zuschlagstoffe GmbH
of Fels-Werke GmbH (‘Fels’), namely that in the
German wall building materials markets. At the
same time, the Commission decided that the deal’s
effect in the Dutch wall building materials sector
requires further review and started an in-depth
investigation.

In its request for referral of the Fels case, the
Bundeskartellamt had argued that the proposed
concentration threatened to create or strengthen a
dominant position on the German market for wall
building materials and asked the Commission to
refer to them the examination of that aspect of the
deal. According to the Bundeskartellamt’s prelim-
inary assessment, the transaction risked creating a
situation where the new entity would hold a domi-
nant position in particular in brick building mate-
rials in several regional markets within Germany.

Shortly after the decisions were taken to open a
Phase 2 investigation as well as to refer part of the
Haniel/Fels case to the Bundeskartellamt, Haniel
was involved in a case with Ytong which involved
the same combination of decisions. In this second
case, the Commission referred that part of the
proposed acquisition of the German cellular
concrete producer Ytong which relates to

Germany to the German Competition Authority,
the Bundeskartellamt on 30.11.2001. On the same
date, the Commission decided that the deal’s effect
in the Dutch wall building materials sector
required further review and opened an in-depth
investigation.

In its request for referral, the Bundeskartellamt
argued that the proposed concentration threatened
to create or strengthen a dominant position on the
German market for wall building materials and
asked the Commission to refer the examination of
that aspect of the deal to Germany. According to
the Bundeskartellamt’s preliminary assessment,
the transaction risks creating a situation where the
new entity would hold a dominant position in
particular in brickwork building materials in
several regional markets within Germany. The
Commission’s findings in its first-phase investiga-
tion are in line with the preliminary analysis made
by the Bundeskartellamt.

The Commission believed that the Bundeskartell-
amt was best placed to assess the competitive
impact of both these cases on the affected markets
in Germany, as this assessment will require the
investigation of local (sub-) markets and supply
relations. In addition, the Bundeskartellamt has
recently investigated this sector in Germany. A
relevant factor in deciding to refer the Ytong case
to Germany was that the Bundeskartellamt was
already investigating the proposed acquisition of
Fels in the same sector.
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