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On 11 December 2001, the Commission adopted a
Green Paper on the Review of Council Regulation
(EEC) No 4064/89, the Merger Regulation. The
Paper calls for views on how the effectiveness of
the legal framework for EU merger control might
be improved, better adapting it to the realities of a
globalising economy, against the backdrop of an
enlarging and increasingly integrated Community.

The ambition of the review

The Merger Regulation foresees a regular review
of certain of its provisions, notably those
concerning the scope of the Commission’s compe-
tence in merger control (1). In undertaking the
current review, however, the Commission has
taken the opportunity to look beyond mere adjust-
ments in jurisdictional matters, and to make a more
comprehensive and forward-looking examination
of the functioning of the Regulation as a whole.

It must be underlined that the revision proposals
build on the Commission’s experience in applying
the Merger Regulation over more than 11 years.
Notwithstanding what is generally regarded as a
positive track-record, there is some scope for
improving the Regulation’s effectiveness, and for
better adapting it to the economic realities of
today. Accordingly, the review is pursuing a
twofold objective:

(i) to consolidate the successful features of the
EU merger control system, notably its tight
deadlines and transparency;

(ii) to ensure the continuing effectiveness of the
Regulation as an instrument of merger control
in an internationally globalising business envi-
ronment and, more importantly, in an enlarged
EU with an increasing degree of market and
monetary integration.

The Merger Regulation’s record so far
– some scope for improvement

Economic globalisation, the dismantling of
internal frontiers, as well as monetary and finan-
cial integration, have strongly contributed to a
process of corporate reorganisation in Europe. The
Merger Regulation has, since its entry into force in
1990, successfully underpinned this process. The
merger control system ensures that the process of
corporate reorganisation will not result in lasting
damage to competition between enterprises, and
that consumers should share in the resulting
economic benefits. At the same time, by main-
taining a competitive environment in their home
markets, effective merger control contributes to
enhancing the competitiveness of European
companies worldwide.

The number of concentrations notified to the
Commission has increased spectacularly during
the 1990’s, to the point where the Commission
now annually reviews more than five times as
many cases as in the early years. Only a limited
proportion of all notified transactions requires
intervention by the Commission. Outright prohibi-
tions are relatively rare: the total of 18 such prohi-
bitions since 1990 represents just under 1% (0.9%)
of all notified transactions. Although there has
been some variation over the years, the ‘prohibi-
tion rate’ has remained relatively consistent,
reaching a peak in 1996 of 2.3%. The five prohibi-
tion decisions taken in 2001 represented around
1.5% of the year’s notifications, whereas the
equivalent statistic for 2000 was 0.6%.

The ‘intervention rate’, extended to include not
just prohibitions but also transactions in which
remedies were accepted before clearance at the
end of an in-depth (‘phase 2’) investigation, comes
to some 3.8%, a rate which has likewise remained
stable over the years (2). If one then adds clear-
ances conditional on the acceptance of remedies in
»phase 1" to the latter figure, the total rate of inter-
vention since the Merger Regulation entered into
force comes to some 7.2%. Looking at individual
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(1) In its Report of 28 June 2000 to the Council on the application of the Merger Regulation thresholds, the Commission concluded
that there were strong indications that the existing thresholds should be revised, so as to better cover all concentrations with a
Community interest. It moreover set out a number of other jurisdictional, substantive and procedural issues that would merit a
more in-depth discussion (see COM(2000) 399 final – 28.06.2000).

(2) In 2001, it was 4.5%.



years, the annual total intervention rate has
remained within ± 2% of this total figure, except in
1992 (when it reached 11.7%) and in 2000 (when it
reached 12.2%). In 2001, the total rate of interven-
tion amounted to 8.4% (1).

The above statistics confirm the need for an effec-
tive Merger Regulation, and for it to be rigorously
applied to prevent or rectify the small number of
transactions that would otherwise harm European
consumers, is as present as ever. As for the many
harmless cases that are caught by its thresholds,
the ambition must be to simplify the procedures as
far as possible. These are the principal objectives
of the current reform process.

On the international front, the increasing
globalisation of markets has led to a marked
increase in the number and scale of large trans-
national mergers, with the result that such transac-
tions have often to be scrutinised by numerous
competition agencies worldwide. The Commis-
sion is very conscious of this trend, and has
succeeded – over the past ten years – in building a
close relationship with foreign competition
authorities (and notably with the US antitrust
agencies), regarding the treatment of such
proposed mergers. Likewise, the Commission
recognises the importance of ensuring interna-
tional convergence in the competition analysis of
the effects of these transactions, to the greatest
extent possible within the scope of different juris-
dictions’ respective legal frameworks. In this
regard, the Green Paper sets out some possibilities
for facilitating such co-operation and conver-
gence.

The proposals

The Green Paper addresses issues of jurisdiction,
substance and procedure. In certain areas, the
paper puts forward concrete proposals whereas, in
others, it simply outlines the issues and welcomes
contributions. In all cases, the objective of the
paper is to launch a wide debate.

I. A simple and flexible system of case
I. allocation between the Commission and
I. Member States

The system for allocating cases between the
Commission and competent national authorities is
central to the review exercise. The Merger Regula-

tion provides for the exclusive competence of the
Commission to deal with concentrations that have
a ‘Community dimension’ (Article 1 of the Regu-
lation). It provides a ‘one-stop-shop’ within the
European Union for the examination and control
of such concentrations, which – as a result – no
longer have to be cleared at the national level. A
corrective mechanism is also foreseen allowing, in
the spirit of subsidiarity, cases to be referred, from
the Commission back to Member States at the
request of the latter, or from Member States to the
Commission (Articles 9 and 22 of the Regulation).

Ensuring that mergers with a Community interest
are dealt with by the Commission

Surveys conducted by the Commission have
revealed that the ‘one-stop-shop’ model, at least in
recent years, is not being applied as widely as it
could. Roughly 10% of cases treated at national
level throughout the EU are the subject of notifica-
tion in two or more national jurisdictions. Such
‘multiple filings’ generally entail additional costs
and delays for merging companies, and may result
in an inefficient employment of resources, both by
the companies and the authorities concerned. More
significantly, the fact that several EU jurisdictions
must deal in parallel with a single case may indi-
cate that concentrations with a Community interest
may be escaping the exclusive jurisdiction of the
Commission.

The review proposed in this paper should be seen
as more than a mere technical revision of the
current jurisdictional criteria. The forthcoming
enlargement of the EU makes a discussion of these
issues both topical and urgent, as the case alloca-
tion system within the EU needs to be re-balanced
in order to ensure, also in an enlarged Community,
a proper and efficient application of the
subsidiarity principle.

In a nutshell, what the Green Paper proposes is a
considerable simplification of the provisions on
jurisdictional thresholds, safeguarding a level
playing field for merger control in Europe. Of the
existing set of jurisdictional thresholds, it is
proposed to maintain the basic provision laid down
in Article 1 (2) of the Merger Regulation which
attributes to the Commission’s jurisdiction cases
which fulfil certain world- and EU-wide turnover
thresholds and other criteria. For the remaining
cases, it is proposed to replace the test in Article
1(3), the provision which was introduced in 1997
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(1) None of these ‘intervention rate’ figures extend to withdrawals of merger notifications, as such withdrawals are very often not
attributable to the identification of competition concerns by the Commission. For the sake of completeness, however, the total rate
of withdrawals since 1990 (as a percentage of all filings) amounts to some 3.6%, of which 2.9% occurred during phase 1
investigations and 0.7% during phase 2 investigations.



in an attempt to stem the growth in multi-jurisdic-
tional filings in the EU, by providing for automatic
Commission competence whenever it is certified
that a merger would fall under the jurisdiction of at
least three Member States.

Simplifying work-sharing with national
authorities

The Green Paper also proposes simplifying the
requirements that must be fulfilled before the
Commission can refer a case to a national jurisdic-
tion for treatment. This would mean allowing
cases whose effects do not, de-facto, extend
beyond national borders, but which nonetheless
fall under Commission jurisdiction, to be more
readily referred to Member States. It is expected
that such simplification would also expedite
procedures. Similar amendments are suggested in
order to facilitate the referral of cases in the oppo-
site direction, from one or more national jurisdic-
tions to the Commission. Despite simplification of
the system, it is envisaged that the Commission
would maintain discretion in the process, and it is
even proposed that it could refer cases to national
jurisdictions on its own initiative and without a
specific request by Member States in this respect.

The guiding criterion for designing and imple-
menting these amendments in the future must be
the guarantee that the authority best placed to carry
out the investigation should deal with the case.
Where appropriate, this would allow Community
interests to be taken into account in the assessment
of mergers. The system should guarantee that
cases with a significant impact beyond national
borders, in terms of the type of markets they affect
or the type of barriers to entry they raise, should be
dealt with by the Commission.

The Regulation’s definition of ‘a concentration’

The Green Paper also explores a number of poten-
tial adjustments to the concept of a concentration,
as defined in the Merger Regulation. In particular,
it raises questions about the applicability of the
Merger Regulation to acquisitions of minority
shareholdings, to strategic alliances, to different
types of multiple transactions, to partial function
production joint ventures, and to equity stakes
taken by venture capital funds. The Paper also
considers whether the group concept referred to in
Article 5 (4) of the Regulation should be harmo-
nised with the concept of control referred to in
Article 3 (3).

II. Launching a debate on the merits of
the competition test used for the
assessment of concentrations

Now that the Merger Regulation has been in force
for more than a decade, the Green Paper takes the
opportunity of launching a wide public debate on
the merits of the substantive test enshrined in the
Regulation, namely that a merger should not be
allowed to proceed if it ‘creates or strengthens a
dominant position’. The Paper in particular invites
a discussion on how the effectiveness of this test
compares with that used in many other jurisdic-
tions (and notably in the US), namely that mergers
should not be allowed to proceed if they engender
a ‘substantial lessening of competition’. It is felt
that such a debate is particularly pertinent at the
present time, given the desirability of ensuring that
the main jurisdictions required to examine the
increasing number of large, cross-border transac-
tions, should be adopting as convergent an
approach as possible.

There is moreover an ongoing debate on how, and
the extent to which, efficiencies should be taken
into account in competition analysis. Accordingly,
and independently of the discussion on the
substantive test, the Green Paper invites views as
to the proper role and scope of efficiency consider-
ations in the field of merger control.

III. Safeguarding due process

Launching a discussion on due process generally

On the broader issue of due process, the Green
Paper describes the system of ‘checks and
balances’ inherent in the current merger review
process, and in particular the defence rights
accorded to companies whose proposed merger is
being challenged. Nonetheless, in the interest of
enriching the debate, the Green Paper recognises
that some consider the current due process guaran-
tees and possibilities for judicial review to be
unsatisfactory and ineffective. The Paper accord-
ingly invites views on how the system might be
improved. Constructive ideas from companies and
practitioners with experience of the system would
be particularly welcome (and in particular from
those who have voiced critical remarks about the
current system). As this review is limited to the
Merger Regulation itself, the Green Paper indi-
cates a preference for any such suggestions to be
aimed at reform within the general ambit of the
present institutional and Treaty framework.
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Amendment of the procedure for the proposal
and evaluation of remedies

In this spirit, the Green Paper tables proposals
aimed at improving the opportunity for the merits
of merging companies’ remedy proposals to be
fully and properly considered by the Commission,
by Member States, and by the relevant market
participants. Accordingly, the Commission
proposes possible adjustments to the time schedule
for the submission and discussion of commitments
in the first and second phases of a merger investi-
gation. Specifically, the paper suggests that the
Regulation could provide for a ‘stop-the-clock’
provision, which would operate at the parties’
request, thereby avoiding any ex officio prolonga-
tion of the procedure. This proposal takes into
account and strives to preserve the tight time
schedule which characterises EU merger assess-
ment proceedings.

IV. Other administrative and procedural
IV. improvements

The paper points to the success of the recently
introduced simplified procedure for the treatment
of concentrations that do not raise competition
concerns. Views are invited on a number of possi-
bilities that are suggested for consolidating this
practice without compromising legal certainty.

The paper also includes, among others, ideas
aimed at improving administrative efficiency, at
rationalising the investigation timetable, and at
facilitating co-ordination with other non-EU juris-
dictions. Regarding the latter, the relevant changes
would be to the timing and modalities of notifica-
tions, as well as to the ‘standstill’ provisions. The
paper considers the introduction of working days
for the calculation of deadlines. It is moreover

suggested that the enforcement procedures
contained in the Regulation might be aligned with
the changes proposed by the Commission in rela-
tion to the implementation of Articles 81 and 82 of
the Treaty (“modernisation”). Finally, the possi-
bility of enabling the Commission to possibly
introduce a filing fee for notifications at some
point in the future is also discussed.

A full and open debate is sought

The preparatory fact-finding that has led to the
formulation of the Green Paper has been
conducted in a spirit of openness of mind. All
actors affected by merger control have been
encouraged to participate in the process and to put
forward their views. A series of surveys and ques-
tionnaires have been addressed to the business
world, both here in Europe and more widely, and
Member States have been consulted in a series of
informal working groups bringing together their
experts with the services of DG COMP. Both busi-
ness and Member States have broadly endorsed the
objectives of the review and have already provided
valuable input.

The purpose of the Green Paper is to further stimu-
late and intensify the discussion, in the same spirit
of openness and transparency, by inviting views
from across the board. Accordingly, the proposals
set out in the Green Paper are now the subject of a
wide public consultation (including of the other
Community institutions) which will last until the
end of March 2002. Comments may be sent to the
Commission by ordinary or electronic mail.

The full text of the Green Paper is available on the
website of DG Competition:

http://europa.eu.int/comm/competition/mergers/
review/
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