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1. Introduction

On 3 July 2001 the Commission adopted an
interim measures Decision finding that IMS
Health (1), a US company selling pharmaceutical
sales reports, had infringed Article 82. IMS had
refused to grant licences to a ‘brick structure’, a
copyrighted map dividing Germany into 1 860
segments used to present the data which form the
reports. The Commission found that in the excep-
tional circumstances of the case, it was not
possible to compete to sell such sales reports
without using this structure.

Given the likelihood that IMS would gain a lasting
monopoly on the German market without urgent
action, the Commission considered that the only
possible remedy was to order IMS to licence this
copyright to its competitors, NDC Health (2) and
AzyX (3).

On 26 October 2001 the President of the Court of
First Instance (CFI) suspended the Decision. He
considered that there was a ‘serious dispute’
regarding the reasoning underlying the Decision,
although a full examination of this reasoning could
only be made by the CFI in the appeal case. The
President felt that the Decision might cause IMS
serious damage which would go beyond the harm
intrinsic to interim measures, and doubted if NDC
and AzyX would be expelled from the market if
the Decision were suspended.

2. Pharmaceutical sales reports

Pharmaceutical companies need to assess the sales
of their products on a local basis, principally to
measure the effectiveness of their sales representa-
tives. To meet these needs, companies such as IMS
collect raw data on sales by pharmaceutical whole-
salers to pharmacists (as a proxy for pharmacists’
own sales) and process them to create reports
analysing drug sales, and describing trends.

To create the reports, raw sales data is grouped to
show sales to pharmacies in small geographic
areas – ‘bricks’–- which are made up of one or
more postcode areas. Each brick contains at least 4
pharmacies, for data protection law reasons. The
map showing which postcode is in which brick is
called a brick structure. Once formatted in this
structure, analyses are carried out on the data,
according to the customer’s needs. Other features
which differentiate the reports are e.g. the speed,
frequency and means of delivery of the data, its
quality, the means of classifying drugs and
whether they drugs returned to the wholesaler and
cost rebates are shown.

3. The complaint

On 19 December 2000, NDC, also a US company,
complained to the Commission that IMS abused its
dominant position when several weeks earlier it
had refused to grant NDC a licence to its copyright
in the 1860 structure. This copyright had been
recognised in the Frankfurt Courts (though this is
under appeal), and all use of the structure and
derivatives without IMS’ permission was prohib-
ited. NDC then asked the Commission for interim
measures, namely to order IMS to grant it a licence
to the 1860 brick structure and derivatives on
commercially reasonable terms. NDC said that
IMS’ refusal to licence meant no other firm could
compete with IMS in Germany.

4. Effect of IMS’ refusal to licence

The Commission defined the relevant market as
that for German regional sales data services.
Market share information showed IMS to be in a
quasi-monopoly position and so clearly dominant.
The Commission first considered whether there
was a prima facie breach of Article 82, the stan-
dard required for interim measures.
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Obstacles to marketing alternative
structures

The Commission first considered whether other
firms could in practice use - instead of the 1860
structure or a compatible structure - another struc-
ture which would not infringe IMS’ copyright.
This depends in part whether there is a real possi-
bility for customers of regional sales data to buy
data formatted in another structure. To ascertain
this, the Commission asked 110 customers (the
pharmaceutical companies) for information. These
firms accounted for 56% of drug sales in Germany.

The result was that the vast majority of respon-
dents consider the 1860 brick structure (or compat-
ible ones) to be an industry standard, and would
not consider receiving sales data in another struc-
ture. The pharmaceutical companies had become
‘locked in’ to this structure to such an extent that to
buy sales data in a structure incompatible with it,
whilst theoretically possible, would be unviable
economically. A major consideration was that the
pharmaceutical companies themselves, through a
working group which represented the industry as a
whole, had played a key role over the last 30 years
in designing the 1860 structure so that now it meets
their needs exactly. It is worth noting that since
IMS’ 30-year monopoly in Germany ended, prices
of sales reports have fallen significantly.

Other key reasons why receiving data in another
structure was unviable were as follows: First, the
costs of modifying the many computer applications
based on the 1860 structure would be significant.
Second, other information with which sales data is
usually integrated, and sales data for earlier time
periods (used to spot trends), are generally only
available in the 1860 structure. Third, since sales
territories are based on bricks in a structure, a change
in structure would imply breaking some doctor-sales
rep relationships, which are very valuable to pharma-
ceutical companies. The Commission’s interim
conclusion was that the costs of switching from the
1860 structure to buy reports presented in an alterna-
tive structure would be unacceptably high, and so a
very significant obstacle to their doing so.

Obstacles to creating alternative
structures

The Commission also found that there were tech-
nical and legal constraints which made it, at the
least, unreasonably difficult to create another

structure in which regional data services could be
presented and marketed in Germany. The informa-
tion needed to create brick structures, such as
doctors’ addresses, is publicly available, so in
theory many structures are possible. However, the
need to, for example, create bricks from postcode
areas, to respect data protection law, made it
impossible to create a structure in which regional
sales data services could be marketed.

In addition, any structures even broadly similar to
the 1860 structure would be seen by pharmaceu-
tical companies as being legally uncertain, because
of possible copyright challenges by IMS, and so
could not be used. This uncertainty affects NDC
and AzyX’s sales of data services very badly. This
is widely perceived in the industry as being a
problem – in April 2001 17 German drug compa-
nies wrote to IMS asking it to licence the 1860
structure, to allow competition in the market.

The Commission also noted that previous attempts
by NDC and AzyX to create alternative structures
failed. Both companies found that only in a small
number of cases could the bricks in these ‘alterna-
tive’ structures not be aggregated to form the 1860
structure, which would make them subject to legal
uncertainty.

No objective justification for the refusal

The reasons given for IMS’ refusal to licence NDC
were that NDC had infringed IMS’ copyright and
was still contesting the copyright’s validity, that
the sum NDC offered for a licence was nominal,
and that there were criminal allegations against
NDC employees for theft of information from
IMS. The Commission concluded that these
reasons, and those given to AzyX in response to its
licence request of 23 April 2001, were incapable of
objective justification.

Conclusion

The Commission considered the above findings
against the conditions of the European Courts (1)
for conduct relating to the exercise of a property
right being an abuse of a dominant position,
namely when:

— the refusal of access to the facility is likely to
eliminate all competition in the relevant
market;

— the facility itself is indispensable to carrying on
business, inasmuch as there is no actual or
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potential substitute in existence for that
facility; and

— such refusal is not capable of being objectively
justified.

Overall, the Commission found a prima facie case
that use of the 1860 brick structure was indispens-
able to compete on the German market, and that
IMS’ unjustified refusal to licence it was likely to
exclude all competition from this market, and was
an abuse contrary to Article 82.

5. The need for interim measures

Case-law of the European Courts regarding
interim measures shows that taking such measures
requires a reasonably strong prima facie case
establishing an infringement; a likelihood of
serious and irreparable harm to those applying for
interim relief, or intolerable damage to the public
interest, unless measures are ordered; and an
urgent need for protective measures.

The Commission considered that the facts showed
that without a licence NDC’s German operation
would go out of business. As a result of IMS’
behaviour NDC had lost many supply contracts and
was making unsustainably large losses in Germany.
Without a licence to restore legal certainty to its
offerings, it risked defaulting on its current
contracts, and in any event losing these customers
when the contracts expired. AzyX is much smaller
than NDC and even more susceptible to going out
of business without a licence. Moreover, the present
situation risks the complete foreclosure of the
market for the foreseeable future, which was likely
to lead to intolerable damage to the public interest.
The Commission therefore concluded that an urgent
need to prevent serious and irreparable harm also
existed, hence interim measures were required.

6. The remedy

The pressing need was to maintain the competition
status quo by permitting NDC and AzyX to continue
to compete on the relevant market. The Commission
therefore obliged IMS to licence the 1860 brick
structure on a non-discriminatory basis to these
firms, for a reasonable fee. To ensure that this
happened rapidly, the Commission set the parties
deadlines to reach amicable agreements on a fee.
Failing that, the fee was to be set in a Commission
Decision following a report by independent experts.

7. Suspension of the Decision by
the President of the Court of
First Instance

On 6 August 2001 IMS lodged an appeal against the
Decision, and asked for it to be suspended. After the
President of the CFI had provisionally suspended
the Decision on 10 August 2001 (1), he gave an
Order on 26 October (2) definitively suspending the
Decision until the appeal against it had been
decided. In the Order, the President first stated that
examining the questions raised by the Decision in
detail was well beyond the scope of the suspension
proceedings and could only be done in the appeal to
the CFI. However, he did consider that a ‘serious
dispute’ existed regarding the correctness of the
Commission’s view that a refusal to licence by a
dominant firm did not have to prevent the emer-
gence of a new product in order to be abusive. For
this reason, the President considered that IMS had
established a prima facie case against the Decision.

On the second criterion for ordering suspension,
urgency, the President found that reducing a copy-
right to merely the right to receive royalties is, in
principle, likely to cause potentially serious and
irreparable harm to the rightholder. He considered
it possible that if the Decision were implemented
but were later annulled, pharmaceutical companies
would, having become used to having three
providers of sales reports on the market, avoid a
return to an IMS monopoly by accepting data in a
non-1860 compatible format. The harm IMS
would suffer would therefore exceed the inevitable
short-term disadvantages inherent in an interim
measures Decision.

Third, the President found the balance of interests
to be in IMS’ favour. He stated there was a ‘clear
public interest’ underlying IMS’ efforts to enforce
and profit from its copyright, and did not consider
that the risk of NDC going out of business to be
significantly greater than that faced by NDC for
not having a licence (with respect to AzyX, the
President noted that it was not prevented from
competing on the relevant market). The President
also gave weight to the fact that the Decision
would have no impact on the final consumers of
pharmaceutical products.

On 12 December 2001 NDC appealed this Order to
the President of the ECJ (3), and a ruling from the
President is anticipated in Spring 2002.
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8. Further developments

Finally, on 22 October 2001 the ECJ began
proceedings (1) in response to a reference for a
preliminary ruling from the Frankfurt Court in a
case between NDC and IMS relating to the exis-

tence of copyright in the 1860 brick structure. The
questions referred by the Frankfurt Court relate to
issues in the Decision’s legal argument. Overall,
one can state confidently that this case is far from
an overall conclusion.
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