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Introduction

On 11 December 2001, the European Commission
decided that the tax measures for banks introduced
by Italian Law n° 461/98 of 23 December 1998
and the related Legislative Decree n° 153/99 of 17
May 1999, are incompatible with the State Aid
rules of the EC Treaty. The measures in question
provide a discriminatory competitive advantage to
the banks that participate in the operations that are
being favoured. Italy must now recover the
amounts that the banks, benefiting from tax
exemptions, avoided having to pay. (1)

Law 461/98 and Decree 153/99 introduced tax
advantages for the consolidation of the banking
sector. The main aspect consisted in the reduction
to 12.5% of the rate of income tax (IRPEG) for
banks that merge or engage in similar restruc-
turing. (2) In addition, the law established that a
fixed fee would replace the indirect taxes normally
due in connection with mergers and that the opera-
tions would be exempted from the local tax on the
increase in the value of property, due at the time of
change in ownership. (3)

The tax benefits concerned merger and restruc-
turing operations carried out in the years 1998 to
2004 inclusive. On the basis of the sole operations
that had taken place until 2000, the maximum
theoretical benefits that all the banks concerned
taken together could have derived over the entire
period for which the measures were intended, is
estimated at around i 2.8 billion. However, after
the Commission had begun investigating these
measures, the Italian authorities informed the
Commission in April 2000 that they had
suspended their implementation. It is therefore
likely that the actual tax savings made by the banks
are substantially lower than the above figure.

Position of the Italian authorities

In its answer to the initiation of the procedure the
Italian government presented several observa-
tions, some of which raised interesting issues of a
general nature.

It was argued that the Italian banking system had
been subject since 1936 to a strict public control
and direct government intervention in the manage-
ment of a large majority of banks. Banks had been
divided into different institutional categories, with
different operational limits (‘specialisation prin-
ciple’). This had negatively affected the efficiency
and competitiveness of the system. For this reason
the authorities took several steps, since the begin-
ning of the ‘80s, to abandon the specialisation
principle, privatise State-owned banks and
encourage an increase in the average dimension of
Italian banks. Law 461/98 and Decree 153/99
should be seen as part of this long-term process
aimed at modernising the banking sector rather
than a derogation from the normal tax rules.

It was also observed that rules on State aid could
not hinder an improvement in the general fairness
and consistency of the system where it could be
demonstrated that the initial situation was penal-
ising certain undertakings or sectors. Data shows
that banks contribute 20% of overall company tax
revenues while contributing only 5% to the coun-
try’s value added. Other figures support the claim
that the banking sector is subject to higher imposi-
tion. While a reduction of the tax burden could
have been achieved by granting banks the same
taxation rules as other sectors, the government
decided to rather offer incentives for the consoli-
dation of the sector.

The Italian authorities also argued that the
measures were to be considered of a general
nature. All banks, including branches of foreign
banks, could benefit from the tax breaks. As for the
difference in treatment with respect to other
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(1) This decision closed one part of the investigation opened on 25 October 2000 on the legislative measures addressed to the Italian
banking system. The Commission’s investigation into State Aid to banking foundations (as distinct from banks themselves)
continues, since the status of these measures still needs to be defined.

(2) The reduction applies for five years after the operation, provided that the proceeds are placed in a special reserve, which may not be
distributed for a period of three years. The proceeds that may be placed in the special reserve cannot exceed 1.2 % of the difference
between the sum of credits and debits of the post-merger bank and the sum of credits and debits of the largest pre-merger bank.

(3) Further measures, concerning the transfer of assets between banks and banking foundations, which represent a more specific
aspect of the case, are not discussed in the present article.



sectors, this was justified by the nature or general
scheme of the system. The banking sector is
subject to a very specific regulation, which make
banks a peculiar category of taxpayers. Banks are
subject to many additional obligations with respect
to other undertakings. As a result, a difference in
tax treatment is objectively justified and is typical
of this sector. It was therefore legitimate for the
Italian legislator to seek to adapt the tax system to
the peculiarity of the banking sector.

Another observation was that the measures did not
involve use of State resources. The tax advantage
was not automatic, but subordinated to the imple-
mentation of specific operations. Where those
operations would have involved a tax burden, it is
unlikely that they would have taken place in the
absence of the tax benefit. In any event, the tempo-
rary reduction in company tax would have been
compensated in the long term by the likely
increase in profitability – and taxation thereof – of
the interested banks.

It was further claimed that if the Commission did
not accept the general arguments in favour of
compatibility of the measures with the Treaty, it
then had to verify case by case, i.e. by looking at
each individual operation benefiting from the
measures, whether the conditions for exemption
were in place.

Finally, in case of a finding of incompatible aid,
the recovery of the aid should be excluded as it
would be against the proportionality principle.
Merger operations had been carried out on the
basis of the tax incentive; recovery could produce
financial instability of the beneficiaries and would
alter the conditions on which they had based their
merging decisions.

General issues raised by the case

As it can be the seen from this partial account of
the observations of the Italian authorities, a
number of general issues were raised in the context
of the case:

(1) To what extent a tax measure grants an advan-
tage to certain undertakings or productions by
derogating from the nature or general scheme
of the system, as opposed to representing a
legitimate adaptation to the peculiarity of a
specific activity?

(2) Does a measure accessible to all operators in a
sector distort competition?

(3) To what extent a policy measure designed to
improve the economic performance of a sector
may be hindered by the application of State aid
rules?

(4) Can the favourable fiscal treatment of specific
operations compensate a generally higher
taxation burden imposed on the sector?

(5) Is there an effect on trade when operators of
other Member States have access to the same
benefits?

(6) Is there use of State resources when a lowering
in tax rates may have the effect of enlarging
the tax base and eventually earn more reve-
nues?

(7) To what extent single operations that have
benefited from a scheme have to be assessed
individually?

(8) Does the recovery of an aid infringe the
proportionality principle when the aid has
determined economic choices that are hardly
reversible?

The Commission’s assessment of the aid

The decision addressed the above questions in a
way that is obviously related to the specific
circumstances of the case. It can, nevertheless,
provide some useful insight into the elements rele-
vant to their assessment.

1) Nature or general scheme of the system

In the decision it is acknowledged that the peculiar
nature of an activity could, in principle, justify the
introduction of specific tax rules for the sector.
However, the measures under analysis did not
represent an adaptation of the general system to the
distinctive features of banking activity, but rather
an ad hoc aid having the effect of improving the
competitiveness of certain undertakings – i.e. the
merging banks – and only in relation to certain
operations. The fact that the banking sector might
have been in need of restructuring in a particular
historical period was an extrinsic element, bearing
no relation with the normal operation of the fiscal
system in the banking sector. It is not in the logic of
the taxation system that banking activity should
benefit from more favourable rules on mergers.
For these reasons, it could not be accepted that the
measures in question were justified by the nature
or general scheme of the system.

2) Selectivity

The circumstance that a measure be accessible to all
operators of a sector is, in principle, not sufficient to
rule out its selective nature, also within the sector
itself: the mechanism through which the aid oper-
ates needs to be assessed. In this case the measure
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was selective vis à vis banks within the sector, since
it was limited to only those companies involved in
merger or consolidation operations. These are not
operations that are currently performed by market
participants, so that the aid is bound to favour only a
few of them. Moreover, the aid measure described
was not neutral with respect to the relative size of
the companies involved and may have placed
smaller operators at a disadvantage. (1)

3) Improvement of sector performance

The decision follows the established view that the
improvement of the economic performance of a
sector is not a sufficient justification for the
granting of sectoral aid. Sectoral aid alters the allo-
cation of resources and discriminates between
firms that compete for those. Because of overlap-
ping in upstream and downstream markets,
competition in other sectors is rarely undistorted.
More importantly, aid to a sector would typically
favour national firms over firms of other Member
States. The circumstances of the case confirmed
these worries.

The measures allowed banks a cheaper acquisition
of shares in other companies, when these were
owned by other banks involved in the assisted
operations. Mergers and acquisitions could also
concern different companies – e .g. financial or
insurance companies – although the tax breaks
were only attributed to the banks involved and in
proportion of the banking business. More gener-
ally, merging operations having the same expected
profitability might not have been carried out in
other sectors not benefiting from the aid.

In addition, to the extent that smaller buyers were
placed at a disadvantage and since the tax benefit
applied to Community banks only as regards the
branches established in Italy – which tend to be
rather limited in size – there may have been an
element of distortion also between foreign and Italian
banks. The circumstance that the aid was available
also to branches of other Member States’ banks did
not seem sufficient to eliminate this kind of bias in
favour of mergers between Italian operators.

4) Compensation with other measures

The circumstance that the banking sector is gener-
ally subject to a heavier tax burden does not

warrant the introduction of sectoral aid. If the bias
in the tax system is justified by the nature of the
business, it does not call for compensation, other-
wise it is the bias itself that should be corrected. A
selective measure might be justified by the speci-
ficity of the activity to which it is addressed, but
not by the presence of other selective measures.

5) Effect on trade

An aid that benefits undertakings in a sector
exposed to cross-border trade, would be consid-
ered as affecting that trade. The Court of Justice
has observed: ‘when state financial aid
strengthens the position of an undertaking
compared with other undertakings competing in
intra-community trade the latter must be regarded
as affected by that aid‘. (2) In this respect, there is
no doubt that for many years financial services,
providers and consumers of financial services, and
capital, have actually and potentially, directly and
indirectly, crossed frontiers between Member
States. Aid granted to credit undertakings, which
offer financial services in competition with other
European credit establishments, is certainly likely
to distort intra-Community trade. It should also be
borne in mind that banks often encounter obstacles
to expansion abroad. Such obstacles are frequently
due to the fact that local banks are well-estab-
lished, which makes it more costly for foreign
competitors to enter the market. As liberalisation
will increasingly offer banks the opportunity to
provide their services in other Member States, all
aid granted to a bank, whether international or
domestic, is likely to hamper those possibilities.
Aid aimed at enabling even local banks to survive
which would otherwise have been forced out of the
market owing to their low profitability and
competitive capacity is thus liable to distort
competition in the Community as it makes it more
difficult for foreign banks to enter the Italian
market.

6) State resources

The argument that the taxed operations would not
have taken place in the absence of the measures, so
that the aid actually increased State revenues,
could not be accepted. First of all it could not be
ruled out that operations of the type covered by the
scheme would have taken place anyway.
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(1) If, for simplicity, we consider an acquisition involving two banks, the fiscal benefits were directly proportional to the size (sum of
credits and debts) of the smaller one. Accordingly, if the purchaser had a smaller size than the purchased, its fiscal advantage
would have been lower than the one accruing to a hypothetical larger buyer of the same bank. This might have placed smaller
buyers at a disadvantage with respect to larger ones.

(2) Judgment of the Court of Justice of 17 September 1980 in Case 730/79 Philip Morris Holland v Commission [1980] ECR 2671,
paragraph 11.



Secondly, such an assertion would have implied
that the normal tax rules, applying to mergers in
other sectors, are designed to discourage merger
operations rather than raise revenues. The fact that,
on a global scale, an aid scheme increases the
number or the amount of taxable operations and
therefore creates additional revenue for the State is
not relevant to the notion of State resources in the
sense of Article 87 EC.

7) Individual assessment

The object of the Commission’s analysis was an
aid scheme, that is an instrument by which the
Member State offers fiscal advantages to any
financial institution that fulfils the conditions laid
down in the scheme. The Member State did not
grant advantages on an individual basis and did not
notify each individual case to the Commission.
Consequently, the Commission was bound by the
very nature of the measure to make a general and
abstract examination of the scheme, both on the
question of aid and on the question of compati-
bility.

The fact that the Italian authorities had requested
the Commission to analyse each individual aid was
not considered sufficient to oblige the Commis-
sion to do so. Any such request would at least have
to be accompanied by all the information neces-
sary for the Commission to conduct an assessment
of each individual case. That is, all the information
that should normally be provided to the Commis-
sion in the context of a complete notification of an
individual aid pursuant to Article 88(3) EC. If a
Member State considers that some particular cases
within an aid scheme, because of their specific
features, should be assessed on an individual basis,
they are under a duty to inform the Commission of
these features and to provide all the information
needed for an individual assessment.

8) Legitimate expectations

The decision argues that the beneficiaries of the
aid could not entertain a legitimate expectation
that the measures were compatible with the
common market. Accordingly, in deciding to carry
out the aided merger operation, a diligent operator

should have taken into account the possibility for
that aid to be declared incompatible. If the tax
advantage represented a condicio sine qua non for
the profitability of the merger, a prudent operator
would not have carried out the operation. For those
reasons it cannot be claimed that the recovery of
the aid would be against the proportionality prin-
ciple, simply because the aid has determined
economic choices that are difficult to reverse.

Conclusions

The Commission’s decision on the Italian banks is
to be seen in the context of an increasing enforce-
ment of State aid rules in the banking sector. Since
the beginning of the ‘90s, the Commission has
examined various State Aid measures to banks in
different Member States. The Commission first
focused on rescue and restructuring cases of credit
institutions. (1) More recently the Commission’s
action has enlarged to either individual or hori-
zontal support schemes. Last July the Commission
secured a commitment from the German Govern-
ment to eliminate the guarantees to the public
banks in Germany. Early 2002, the Commission
concluded its investigation into the aid scheme in
favour of the French bank Crédit Mutuel for the
distribution of the saving book ‘Livret Bleu’.

The present decision, which follows an approach
well established in the Commission’s practice and
in the case law, confirms that the banking sector
represents no exception to the general rule. On the
contrary, the liberalisation of financial services
and the integration of the financial market have
had the effect of greatly increasing the sensitivity
of intra-Community trade to distortions of compe-
tition. This tendency is heightened by the introduc-
tion of the single currency and the complete
opening-up of markets, which increases competi-
tive tension between Community countries. By
this decision, the Commission takes the view that
the introduction of national support schemes,
which favour the consolidation of the sector,
distort competition at the Community level and are
obstacles to the development of a true single
market in financial services, which would be to the
advantage of consumers, savers and companies
alike.
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(1) Inter alia, Crédit Lyonnais, Crédit Foncier de France, Société Marseillaise de Crédit, Westdeutsche Landesbank, Banco di Napoli,
Banco di Sicilia…




