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On 14 November 2001, the Competition Direc-
torate-General closed its examination of two
agreements concluded under the aegis of and noti-
fied by the Conseil Européen de la Construction
d’Appareils Domestiques (CECED) (1). These
agreements aim at improving the energy efficiency
of, respectively, household dishwashers and water
heaters. In both cases, the agreements are entered
into by competing manufacturers accounting for a
predominant proportion of sales in the Community
and/or the Member States. Following the publica-
tion of a notice in the OJ pursuant to Article 19(3)
of Regulation 17 (2), the cases have been closed by
administrative letters.

These cases illustrate the way in which the recent
Commission ‘Guidelines on the applicability of
Article 81 of the EC Treaty to horizontal coopera-
tion agreements’ (‘the guidelines’) are applied in
the case of agreements aiming at furthering envi-
ronmental objectives (3). In particular, they show
how the benefits for consumers individually
concerned may be assessed under Article 81(3)
when the agreement triggers general environ-
mental advantages.

The agreements

Water heaters

The agreement between EC manufacturers of do-
mestic electric storage water heaters (‘DESWH’) (4)
covers three sets of objectives concerning: (i)
production and imports of DESWH; (ii) monitoring
and reporting; and (iii) promotion of technological
development as well as consumer awareness. The
agreement will last until 31.12.2003. The parties
have mainly agreed the following:

Production and imports: following an under-
taking to provide public declarations stating the
standing losses of their DESWH:

— after 31 December 2000 – each party stops
producing for and importing into the commu-
nity DESWH, the standing losses of which,
expressed in kWh per 24 hours, exceed the
maximum allowable values set forth in the
agreement. Such values vary for small (volume
of 25 to 45 litres), vertical (45 to 220 litres),
horizontal (45 to 220 litres) DESWH (5);

— by January 1, 2002 – each party undertakes to
reduce the weighted average standing losses of
its production to certain thresholds for each of
the above categories of DESWH, except
vented DESWH in the UK, where these thresh-
olds should be attained by the end of 2002 (6).

Monitoring and reporting: CECED will set up
and maintain a database containing an analysis of
all models of DESWH placed on the community
market by all participants. It will be available to
the European Commission and national authori-
ties. The fulfilment of the objectives of the agree-
ment will be monitored by a notary who will report
annually to CECED and the Commission. Indi-
vidual data will not be disclosed to other parties,
including CECED members.

Consumer awareness and technological
advancement: the participants have agreed to
enhance consumer and installer awareness about
energy savings and to develop insulation and other
methods to further reduce standing losses.
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(1) See IP 01/1659 of 26.11.2001
(2) OJ C 250 of 8.9.2001, p. 2 and 4.
(3) OJ C 3 of 6.1.2001, p. 3, in particular, chapter 7, ‘Environmental Agreements’.
(4) CECED members and other participants who have signed the agreement on water heaters include Atlantic Group, Baxi Spa, Bosch

Siemens Hausgeräte Gmbh, Electrolux Productline Home Comfort/AEG Hausgeräte GmbH/, Fagor Electrodomésticos S.Coop.
Heatrae Sadia Heating Ltd., Lorenzi Vasco Spa, Merloni Termosanitary Spa, Siemens Heiztechnik, Société Thermique de
Valence, Stiebel Eltron Gmbh & Co KG, Technoterm Gmbh and Joh. Vaillant Gmbh & Co. All of them manufacture and sell
various domestic appliances in several Member States.

(5) The maximum allowable values are as follows : a) small unvented: 0.1474 + 0.0719 x Volume ²/³, small vented: 0.1561 + 0.0802 x
Volume ²/³, b) vertical unvented: 0.224 + 0.0663 x Volume ²/³, vertical vented: 0.236 + 0.074 x Volume ²/³ and c) horizontal
unvented: 0.939 + 0.0104 x Volume, horizontal vented: 1.034 + 0.0116 x Volume.

(6) The thresholds are as follows: a) small: 0.13 + 0.0553 x Volume ²/³, b) vertical 0.2 + 0.051 x Volume ²/³ and c) horizontal: 0.75 +
0.008 x Volume.



Dishwashers

The agreement between EC manufacturers of dish-
washers (1) covers three sets of objectives concern-
ing: (i) production and imports of domestic dish-
washers; (ii) monitoring and reporting; and (iii)
promotion of technological development as well
as consumer awareness. It is open to new partici-
pants and remains valid until 31.12.2004. The
parties have mainly agreed the following:

Production and imports: pursuant to Commis-
sion Directive 97/17/EC (2), household dish-
washers sold in the EU are classified and labelled
according to their energy efficiency. There are
seven categories of energy efficiency ranging from
A to G. Pursuant to the agreement’s main objective
of reducing the overall European production
weighted average energy consumption of dish-
washers by 20% by the year 2002, the participants
have agreed to cease producing for and importing
into the EC the following categories of dish-
washers:

— by 31 December 2000 – (the first step), dish-
washers belonging to the energy efficiency
classes E, F and G (for dishwashers with more
than 10 or just 10 place settings) and F and G
for dishwashers with less than 10 place
settings.

— by 31 December 2003 – (the second step), dish-
washers belonging to the energy efficiency
class D (for dishwashers with 10 or more place
settings) or E (for dishwashers with less than
10 place settings).

Monitoring and reporting: CECED will set up
and maintain a database containing an analysis of
all models of dishwashers placed on the EC market
by all participants. It will be available to the Euro-
pean Commission and national authorities. The
results will be monitored by a notary who will
report annually to CECED and to the Commission.
Individual data will not be disclosed to other
parties, including CECED members.

Consumer awareness and technological
advancement: the participants have agreed to

educate consumers on the environmentally
conscious use of dishwashers, to give more infor-
mation in operating manuals about ways to save
energy and water, to promote technological
advancement and to co-operate with national
energy authorities on common programmes to
promote the efficient use of dishwashers.

Assessment under Article 81 (1)

Both agreements involve producers which, on
aggregate, have a major share of sales in the EC or
in Member States, namely close to 100% for dish-
washers and more than 65% for DESWH. As
stressed in the Commission guidelines, market
shares, however high, are not a sufficient condition
for a horizontal environmental agreement to be
automatically caught by Article 81(1) (3).

The key criteria for these and similar cases are the
proportion of the total sales directly affected by the
agreement for the parties as a whole and for each
individual party, on the one hand and, on the other
hand, the relevance of the product characteristic
affected in influencing purchase decisions (4). That
is, in essence, whether or not the environmental
aspect agreed upon is marginal as a product
attribute and whether or not the agreement will
affect a non negligible amount of products in the
relevant market(s) (5). For both dishwashers and
DESWH, energy efficiency ranks high among the
criteria influencing purchase decisions. In both
cases as well, around a quarter of the appliances
marketed before the agreements were concluded
will be affected, i.e. the equivalent of the markets
of the United Kingdom, Benelux and Spain
combined.

Finally, the economic and commercial relevance
of the agreement must be assessed in the light of
the individual obligations placed upon each party.
In past cases and in the guidelines, the Commis-
sion has taken the view that loose commitments to
contribute to a sector-wide target may not be
restrictive of competition (6). However, in the two
cases at hand, each manufacturer undertakes indi-
vidual obligations which appreciably restrict its

Number 1 — February 2002 51

Competition Policy Newsletter

(1) CECED members and other participants who have signed the agreement include Antonio Merloni Spa, Arçelik A.T., Bosch
Siemens Hausgeräte GmbH, Brandt SA, Candy Elettrodomestici Srl, Electrolux Holdings Ltd, Fagor Electrodomésticos S.Coop,
Gorenje d.d., Merloni Elettrodomestici Spa, Miele & Cie GmbH & Co, SMEG Spa and Whirlpool Europe Srl. All of them
manufacture and sell a wide range of domestic appliances under various brands in various Member States.

(2) Commission Directive 97/17/EC of 16 April 1997, implementing Council Directive 92/75 with regard to energy labelling of
household dishwashers, OJ L 118, 7.5.1997, p.1.

(3) Guidelines, point 184.
(4) See Commission Decision of 24 January 2000 in case 36 718 CECED, OJ L 187 of 26.7.2000, at points 30 to 37.
(5) Guidelines, points 186 and 190.
(6) See cases COMP/37.231 ACEA (IP 98/865 of 16.10.1998), 37.634 JAMA, 37.612 KAMA (IP 99/922 1.12.1999) and 37.775

CEMEP (IP/00/508 of 23.5.2000); see also guidelines, point 185.



freedom to produce and market its products, as
they stood prior to the agreement.

Conditions for an exemption under
Article 81(3)

In these circumstances, the Commission today
and, possibly, national authorities and jurisdic-
tions in the future, must assess whether the condi-
tions for an exemption under Article 81(3) are
fulfilled. For both DESWH and dishwashers, the
contribution to technical and economic progress is
clear. More energy-efficient appliances provide
the same levels of service with reduced consump-
tion of energy inputs.

A more difficult question to assess objectively,
that is, quantitatively, is whether consumers derive
objective benefits from an agreement which
reduces externalities which are not, by definition,
integrated in the price system and which
consumers are relevant for the assessment: either
society at large or the individual purchasers of the
appliances. In these two cases a major proportion
of individual purchasers facing potentially higher
purchase costs for more efficient appliances will
be likely to recoup such costs in reasonable time-
frames during the operation of the appliance.

However, as financial savings depend on elec-
tricity prices and frequency of use, it cannot be
always guaranteed that every individual purchaser
would recoup such costs. This is why it might be
appropriate to take into account, for the sake of
completeness and secondary to the benefits of

individual consumers directly involved, the most
defuse benefits which the society at large derives
from improved environmental conditions.
Although the economic monetarisation of environ-
mental benefits is no exact science, abundant
research allows to quantify such benefits, which
need to be weighed against the costs of implemen-
tation, as stressed in the guidelines (1).

In presence of indisputable benefits which would
not be obtained otherwise, e.g. if the parties
adhered only to a general industry target, and
absent elimination of competition as to other key
characteristics on which the parties will still
compete, such as price, quality advertising and
marketing, the conditions for an exemption
pursuant to Article 81(3) may thus appear to be
fulfilled.

Conclusion

These two cases illustrate, if need be, that environ-
mental protection and environmental agreements
do not necessarily conflict with Article 81. A non
negligible amount of experience in these and
similar cases, complemented by the Commission
guidelines in this respect, show that such agree-
ments can be handled in a system of decentralised
application of Article 81, provided that the argu-
ments put forward by the parties are objective. In
respect of (rebuttable) claims of efficiencies under
Article 81(3), environmental agreements do not
present greater difficulties than other categories of
agreements.
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(1) Guidelines, point 194.




