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While the Block Exemption Regulation n° 240 on
transfer of technology (hereafter ‘TTBE’) is
expected to apply until 31 March 2006, Article 12
requires the Commission to carry out regular
assessments of the application of this Regulation.
To this end, DG Comp has prepared an evaluation
report (hereafter the ‘Report’), which was adopted
by the Commission on the 21 December 2001 (1).

The Report provides a critical analysis of the appli-
cation and the policy approach underpinning the
TTBE. It discusses the problems arising in the
context of licences of intellectual property rights
(hereafter ‘IPRs’) and acknowledges the comple-
mentary role of competition and innovation poli-
cies. It also contains a comparison between the
competition policy approach to licensing of IPRs
in the Community and in the US. It stresses the
need to adapt the TTBE to ensure consistency with
the new Commission block exemptions concern-
ing distribution agreements (2) as well as R&D and
specialisation agreements (3) that are based on a
more economic approach. The Report raises also
more specific issues such as the treatment of soft-
ware licensing agreements and licensing pools
which have become increasingly important for the
development and dissemination of new technolo-
gies.

Licensing agreements represent an important and
complex policy area of Community antitrust. In
fact, the economic development of the Community
and its ability to draw abreast of its competitors in
the rest of the world largely depends on the
capacity of industry to devise new technologies
and to disseminate them at a large scale. Competi-
tion is one of the main driving forces of innovation
and it is therefore important to find the right
balance between protecting competition and
protecting intellectual property rights. In its Report
the Commission is asking for comments on its
competition policy approach to licensing agree-
ments. After discussion on the Report with
industry, consumer associations and other inter-
ested parties the Commission may propose new
competition rules for the application of Article 81

to licensing agreements in the second half of the
year 2002.

Basic findings of the Report

Before adopting its Report, the Commission
carried out a preliminary fact-finding that has
shown that industry would be favourable to a
review of the TTBE and insists on the need to
proceed with a simplification and clarification of
the current rules.

The Report finds that by using criteria relating
more to the form of the agreement than the actual
effects on the market, the TTBE entails four main
shortcomings:

— Firstly, the TTBE is too prescriptive and seems
to work as a straitjacket, which may discourage
efficient transactions and hamper dissemina-
tion of new technologies.

— Secondly, the TTBE only covers certain patent
and know-how licensing agreements. This
narrow scope of application of the TTBE
seems increasingly inadequate to deal with the
complexity of modern licensing arrangements
(e.g. pooling arrangements, software licenses
involving copyright).

— Thirdly, a number of restraints are currently
presumed illegal or excluded from the block
exemption without a good economic justifica-
tion. This concerns in particular certain restric-
tions extending beyond the scope of the
licensed IPR (e.g. non-compete obligations,
tying). In terms of economic analysis, such
restraints may be efficiency enhancing or anti-
competitive depending on the competitive rela-
tionship between the parties, the market struc-
ture and the parties’ market power.

— Fourthly, by concentrating on the form of the
agreement the TTBE extends the benefit of the
block exemption to situations which cannot
always be presumed to fulfil the conditions of
Article 81(3), either because the contracting
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parties are competitors or because they hold a
strong position on the market. For instance, the
grant of an exclusive license can have serious
foreclosure effects when an exclusive license is
granted to a dominant producer which prevents
other companies gaining access to technology
that might foster their market entry.

Some issues for discussion

The Report invites comments on a number of
issues:

— Should the scope of the TTBE, which only
applies to patents and know-how, be widened
to cover also copyright, design rights and trade-
marks? This issue is of particular importance
for a number of sectors including the software
industry, which depends upon a chain of copy-
right licences for manufacture and distribution.

— Should a revised block exemption also cover
licensing agreements between more than two
companies such as licensing pools? Such
arrangements have become increasingly
important for industry, given the growing
complexity of new technologies. In this
respect, it can be observed that multiparty
licences may be efficiency enhancing and pro-
competitive, in particular where without all the
patents contributed to the pool the exploitation
of the new technology would not be possible.
However, multiparty licenses may also have
serious anti-competitive effects, especially
when the agreement covers competitive tech-
nologies or where it requires the members to
grant licences to each other for current and
future technology at minimal cost or on an
exclusive basis. In such circumstances, multi-
party agreements may disguise a cartel, lead to
foreclosure or reduce the parties’ incentives to
engage in R&D thereby delaying innovation.

— Should a revised block exemption adopt a more
lenient approach to licensing agreements
between non-competitors? Without excluding
other possible options, the Report proposes a
framework for a future regime where a clear
distinction would be made in respect of
licensing between competitors and between
non-competitors. In fact, it is generally
acknowledged that if the parties to an agree-
ment are in a vertical relationship, i.e. are not
competitors, exclusive licences are generally
efficiency enhancing and pro-competitive. For
instance, if the IPR holder does not have the
assets for the production or distribution of the
licensed products, it is more efficient to license
to someone who does have these assets. The

exclusivity may be necessary to protect the
licensee against free riding on his investments
or to create the necessary incentives for both
parties to invest in further improvements.

In the light of this, it is proposed that, as far as
licensing between non-competitors is
concerned, the future block exemption could
cover restraints that do relate to the exploita-
tion of the licensed IPR, such as territorial,
customer and field of use restraints, subject
only to a dominance threshold. Furthermore, it
could treat restraints that do not relate to the
exploitation of the licensed IPR, such as non-
compete and tying, in the same way as Regula-
tion 2790/99. The block exemption would
include a limited hardcore list, in particular
concerning pricing restrictions and possibly
certain territorial restraints. It may also contain
conditions which would exclude certain
restraints from the coverage of the block
exemption (severability). It should be under-
lined that, for the restraints that do not relate to
the exploitation of the licensed IPR (e.g. non-
compete obligations, tying), such a treatment
would create coherence with Block Exemption
Regulation 2790/99.

Compared with the current TTBE, it would
mean that certain restraints currently in the
black or grey lists would be exempted up to a
certain market share threshold. For restraints
that relate to the exploitation of the licensed
IPR (e.g. exclusive licenses and territorial
restraints), the dominance threshold would
only apply in case the restrictions fall within
Article 81(1) in the first place, for instance in
case of foreclosure. Also, a more limited hard-
core list would apply so that certain restraints
would no longer be per se illegal: this could
allow coverage of quantity restrictions, certain
customer restrictions and maximum and
recommended prices. The hardcore list, while
basing itself on Block Exemption Regulation
2790/99, should take account of the specific
characteristics of licence agreements.

— Should a future block exemption adopt a more
prudent approach to licensing agreements
between competitors? Agreements between
competitors may give rise to a number of
competition concerns if the licence prevents
competition that could have taken place
between the licensor and the licensee absent
the licence. On the one hand, exclusive
licences will often lead to market sharing
through the allocation of territories or
customers, especially when the licence is recip-
rocal or the exclusivity extends also into non-
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licensed competing products. Production
quotas agreed in licensing agreements between
competitors may easily lead to a straightfor-
ward output restriction. On the other hand,
under certain conditions, in particular in the
case of licensing to a joint venture and in case
of non-reciprocal licensing, the exclusivity
may not only lead to a loss of inter-brand
competition but also to efficiencies. To assess
whether the negative effects on competition
may be outweighed by the efficiencies, the
market power of the parties and the structure of
the markets affected by the agreement need to
be taken into account.

In the light of this, the Report proposes that, as
far as licensing between competitors is
concerned, the future block exemption could
be limited by a market share threshold of up to
25%. In addition, it would contain a hardcore
list for restrictions which directly or indirectly
fix prices, limit output or sales, or allocate terri-
tories or customers and may have to contain a
list of conditions which would exclude certain

restraints from the coverage of the block
exemption (severability). This would create
coherence with Block Exemption Regulation
2659/2000. Compared with the TTBE this
would mean a more nuanced approach for
pooling arrangements, cross licensing agree-
ments, licence agreements concerning joint
ventures and for restraints that do not concern
the exploitation of the IPR itself, such as non-
compete and tying. These are restrictions
which are presently either excluded from the
TTBE or blacklisted. It would justifiably
provide less protection to territorial restraints
between competitors in exclusive licensing
agreements.

Above the mentioned thresholds, guidelines
would have to clarify competition policy, with
appropriate references to the existing Guide-
lines on Horizontal Co-operation and Guide-
lines on Vertical Restraints.

Comments on the Report have to be sent to the
Commission by 26 April 2002.
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