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The Commission adopted on 20 December 2001 a
new Notice on agreements of minor importance
which do not appreciably restrict competition under
Article 81 (1) of the EC Treaty (‘de minimis
Notice’). The new Notice replaces the previous
Notice of 1997. (1) The revision of the ‘de minimis’
notice is part of the Commission’s review of the EC
competition rules. By defining when agreements
between companies are not prohibited by the Treaty,
the Notice will reduce the compliance burden for
companies, especially smaller companies. At the
same time the Commission will be better able to
avoid examining cases which have no interest from a
competition policy point of view and will thus be
able to concentrate on more important cases.

During the discussions leading to the adoption of
Council Regulations 1215/99 and 1216/99 (2) and
Commission Block Exemption Regulation 2790/
1999 (3) (the BER on vertical restraints) the Member
States and the Commission discussed the need to
review the old de minimis Notice once the new EC
competition rules for vertical restraints were
adopted. It was considered necessary to assure coher-
ence between the new BER on vertical restraints and
the de minimis Notice. The review became even
more necessary after at the end of 2000 also the new
EC competition rules towards horizontal agreements
were adopted. (4) The Commission therefore adopted
on the 16th of May 2001 a draft new de minimis
Notice inviting comments from industry, consumer
organisations and other interested third parties. (5)

The new Notice reflects an economic approach
and has the following key features distinguishing it
from the previous Notice:

1) It only deals with the question
1) what is not an appreciable
1) restriction of competition.

Article 81 (1) of the EC Treaty prohibits agree-
ments which may affect trade between Member

States and which have as their object or effect the
prevention, restriction or distortion of competition
within the common market. The Court of Justice of
the European Communities has clarified that this
provision is not applicable where the impact of the
agreement on intra-community trade or on compe-
tition is not appreciable. In the new Notice the
Commission quantifies, with the help of market
share thresholds, what is not an appreciable
restriction of competition and is thus not prohib-
ited by Article 81(1) for that reason.

The previous de minimis Notice was somewhat
ambiguous. It referred both to what is not an appre-
ciable restriction of competition and an appre-
ciable effect on trade between Member States
without separating the two. Like the new Notice, it
used only market share thresholds to quantify
appreciability. However, market share thresholds,
certainly of the level adopted in the new de
minimis Notice, are useful to define what is not an
appreciable restriction of competition but are not a
good indicator of what is an appreciable effect on
trade between Member States. For the latter, which
is directly linked to market integration, a turnover
threshold, possibly combined with a much lower
market share threshold, could be a good indicator.
Therefore, the new de-minimis Notice with higher
market share thresholds could no longer be linked
to the issue of effect on trade in the way it was done
under the previous Notice.

Furthermore, in the discussion on the reform of
Regulation 17 an important aspect is the delinea-
tion of the jurisdiction between EC law and
national law. In the proposed new Regulation 17
this delineation is foreseen along the lines of
whether trade between Member States is affected
or not. (6) In the light of the final outcome of this
discussion, it may be necessary to define in a sepa-
rate notice what appreciable effect on trade means.
This discussion can not and should not be pre-
empted at this stage.
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However, in the new Notice it is made clear that
agreements between small and medium-sized
enterprises (SMEs) are rarely capable of appre-
ciably affecting trade between Member States.
Agreements between SMEs therefore generally
fall outside the scope of Article 81(1).

2) The ‘de minimis’ thresholds are
1) raised to 10% market share for
1) agreements between competitors and
1) to 15% for agreements between
1) non-competitors.

The previous Notice had fixed the ‘de minimis’
thresholds at respectively 5% and 10% market
share. The new Notice has raised these thresholds
to respectively 10% and 15%. (1) Competition
concerns can in general not be expected when
companies do not have a minimum degree of
market power. The new thresholds take account of
this while at the same time staying low enough to
be applicable whatever the overall market struc-
ture looks like. The difference between the two
thresholds takes into account, as before, that agree-
ments between competitors in general lead more
easily to anti-competitive effects than agreements
between non-competitors.

3) The Notice specifies for the first time
1) a market share threshold for
1) networks of agreements producing
1) a cumulative anti-competitive effect.

The previous de minimis Notice excluded from its
benefit agreements operated on a market where
‘competition is restricted by the cumulative effects
of parallel networks of similar agreements estab-
lished by several manufacturers or dealers.’ This
meant in practice that firms operating in sectors
like the beer and petrol sector could usually not
benefit from the de-minimis Notice. The new
Notice introduces a special ‘de minimis’ market

share threshold of 5% for markets where there
exist such parallel networks of similar agreements.

4) The Notice contains the same list
1) of hardcore restrictions
1) as in the horizontal and vertical
1) Block Exemption Regulations.

The new Notice defines in a clearer and more
consistent way the hardcore restrictions, i.e. those
restrictions, such as price fixing and market
sharing, which are normally always prohibited
irrespective of the market shares of the companies
concerned. Hardcore restrictions can not benefit
from the de minimis Notice. For agreements
between non-competitors the new Notice has
taken over the hardcore restrictions set out in
Block Exemption Regulation 2790/1999 for
vertical agreements. (2) For agreements between
competitors the new Notice has taken over the
hardcore restrictions set out in Block Exemption
Regulation 2658/2000 for specialisation agree-
ments. (3)

In cases covered by the new Notice, the Commis-
sion will not institute proceedings either upon
application or on its own initiative. Where compa-
nies assume in good faith that an agreement is
covered by the Notice, the Commission will not
impose fines. Although not binding on them, the
Notice also intends to give guidance to the courts
and authorities of the Member States in their appli-
cation of Article 81.

The new Notice on agreements of minor impor-
tance is published in the Official Journal of the
Communities, C 368 of 22.12.2001, and is also
available on the internet at the following address:

http://europa.eu.int/comm/competition/antitrust/
deminimis/
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(1) This does not imply that agreements between companies that exceed the thresholds set out in the Notice do appreciably restrict
competition. Such agreements may still have only a negligible effect on competition within the common market, but this can only
be assessed on a case-by-case basis. Such assessment is relevant in particular for agreements that are not covered by any of the
block exemption regulations of the Commission.

(2) Commission Block Exemption Regulation 2790/1999, OJ L 336, 29.12.1999, p. 21.
(3) Commission Block Exemption Regulation 2658/2000, OJ L 304, 5.12.2000, p. 3.




