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The year 2001 was a landmark for the accession
negotiations on competition. Following the impor-
tant progress that has been achieved by the Candi-
date Countries in the adoption and enforcement of
the Community’s competition acquis, it has been
possible to conclude the competition negotiations
with Estonia, Latvia, Lithuania and Slovenia, and
to clearly identify the remaining steps to be taken
in the other Candidate Countries. The continued
progress in the competition field is, therefore,
actively bringing forward the accession process,
while also helping to achieve a level playing field
throughout Europe.

The enlargement process

The European Union is currently engaged in
enlargement negotiations with twelve Candidate
Countries. Following the Luxembourg European
Council of December 1997, accession negotiations
were opened with Cyprus, the Czech Republic,
Estonia, Hungary, Poland and Slovenia (‘Luxem-
bourg group’). Following the Helsinki European
Council of December 1999, accession negotiations
were also opened with Bulgaria, Latvia, Lithuania,
Malta, Romania and Slovakia (“Helsinki group”).
While the Helsinki European Council recognised
Turkey as a Candidate Country, the conditions for
starting accession negotiations have not yet been
achieved.

The negotiations are guided by the principle of
differentiation, which means that each Candidate
Country is assessed on its own merits. This enables
Candidate Countries that began negotiations at a
later stage to catch up. As regards the timing of the
accession process, the recent Laeken European
Council reconfirmed the line taken by the Euro-
pean Council of Göteborg in June 2001 in
declaring that the ‘European Union is determined
to bring the accession negotiations with the candi-
date countries that are ready to a successful
conclusion in 2002, so that those countries can
take part in the European Parliament elections in
2004 as members’.

The competition dimension of the
enlargement process

In practice, the accession negotiations have been
sub-divided into 31 topical chapters. Chapter 6
concerns competition policy. The specific negotia-
tions on the competition chapter started in 1998 for
the Candidate Countries in the ‘Luxembourg
group’ and in 2000 for the Candidate Countries in
the ‘Helsinki group’, with the exception of
Bulgaria for which the competition chapter was
opened in March 2001.

In preparation for each important step in the nego-
tiations, the Commission proposes so-called ‘Draft
Common Positions’ for approval by the Member
States in Council. Once agreed by the Member
States, a Draft Common Position becomes an ‘EU
Common Position’ that can be transmitted to the
Candidate Country in question. Such Common
Positions deal with one Candidate Country and
one negotiating chapter at the time.

In its Enlargement Strategy Paper of November
2000, the Commission had committed itself to
present revised Draft Common Positions on the
competition chapter to the Council during the
second half of 2001. This resulted, in late October
2001, in a presentation to the Council of twelve
Draft Common Positions, containing an assess-
ment of the competition situation in each Candi-
date Country. The Commission’s assessment
aimed at determining whether the conditions were
present that could allow for the completion of the
competition negotiations.

The Council agreed with the Commission’s
proposal in favour of the provisional (1) closure of
the competition negotiations with Estonia, Latvia,
Lithuania and Slovenia. With Bulgaria, Cyprus,
the Czech Republic, Hungary, Malta, Slovakia,
Poland and Romania, the competition negotiations
are continuing. This was confirmed by the on-
going Accession Conferences that convened at
ministerial level on 11-12 December 2001. The
Accession Conference is composed of all Member
States and the Candidate Country concerned.
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(1) The negotiations are based on a principle that nothing is formally finalised before an overall conclusion on the negotiations has
been reached. Moreover, provisionally closed chapters are subject to continued monitoring and can under certain circumstances be
reopened on request of either side during the negotiation process.



The requirements for closure of the
competition chapter

The requirements for the provisional closure of the
competition chapter are derived from the conclu-
sions of the Copenhagen European Council in June
1993. At Copenhagen, the European Council
defined the criteria which applicants have to meet
before they can join the EU. In the economic
sphere, these criteria require the existence of a
functioning market economy as well as the
capacity to cope with competitive pressure and
market forces within the European Union.

The competition negotiations take place in the
context of this ‘economic criterion’. In this frame-
work, the EU has consistently taken the view that
the Candidate Countries can be regarded to be
ready for accession only if their companies and
public authorities have become accustomed to a
competition discipline similar to that of the
Community well before the date of accession. This
is necessary to ensure that the economic actors in
the Candidate Countries are able to withstand the
competitive pressures of the internal market
resulting from the full and direct application of the
competition acquis upon accession.

Consequently, the requirement of adapting to a
competition discipline well before accession stems
both from the need to preserve the internal market
discipline after enlargement, and from the difficul-
ties that would arise in Candidate Countries if they
were to adapt to the application of the acquis from
one day to the next. In order to avoid such foresee-
able consequences of an abrupt application of the
competition rules, a solid pre-accession prepara-
tion is essential. Companies (including public
undertakings) need to adjust to operating in accor-
dance with antitrust rules and without distortive
forms of State aid, the authorities and the judiciary
need to grow accustomed to enforcing these rules,
and public bodies involved in the granting of aid
have to get used to State aid discipline, including
ex ante notification procedures.

In translating these principles into concrete
requirements, the EU has put forward three
elements that must be in place in a Candidate
Country before the competition negotiations can
be closed:

(1) the necessary legislative framework with
respect to antitrust and State aid;

(2) an adequate administrative capacity (in parti-
cular, a well-functioning competition autho-
rity); and

(3) a credible enforcement record of the acquis in
all areas of competition policy.

To evaluate whether these conditions are met, DG
Competition has carried out an in-depth assess-
ment, including the examination of cases that the
competition offices of the Candidate Countries
have handled, both in the state aid and antitrust
area. This has enabled the Commission and the
Council to assess the degree to which the competi-
tion discipline is already being enforced in the
Candidate Countries.

The results of the assessment

The decision to provisionally close the competi-
tion negotiations with Estonia, Latvia, Lithuania
and Slovenia reflects the important progress that
was made in the course of 2001 in these four appli-
cant countries. In other countries, good progress
has been achieved, but important shortcomings
still remain.

In summary form, the situation in the anti-trust
field looks reasonably satisfactory in most Candi-
date Countries. The adoption and alignment of
national antitrust legislation is reaching its
completion, containing all the main principles of
the Community acquis. Furthermore, competition
authorities are generally fully functioning and
actively enforcing the antitrust disciplines. The
bilateral pre-accession Association (‘Europe’)
Agreements, which the EU has concluded with
most of the Candidate Countries, contain explicit
clauses obliging the countries concerned to apply
the same substantive antitrust and State aid rules as
in the Community. In accordance with the Europe
Agreements, and their implementing rules, the
Candidate Countries’ competition authorities have
been specifically charged with ensuring the appli-
cation of antitrust rules within their respective
countries, and actively cooperate with the
Commission in doing so. Companies with activi-
ties in Candidate Countries will also find that
procedures for notifying mergers, agreements and
other practices, as well as the filing of complaints,
largely follows the Community model.

Naturally, work needs to continue in the antitrust
field, not least in view of preparing for the
Commission’s proposed procedural reform, which
would more directly involve the (present and
future) Member States in the application of
Community rules. All Candidate Countries, there-
fore, need to continue their efforts to concentrate
their resources on preventing the most serious
distortions of competition, and to follow a more
deterrent sanctioning policy. In some countries,
most notably Cyprus and Malta, also other impor-
tant work remains to be done: in Cyprus, the anti-
trust enforcement record has not yet fully devel-
oped and a much more pro-active approach to

Articles

4 Number 1 — February 2002



maintaining the anti-trust discipline is needed,
whereas in Malta, the application of competition
law still has to be extended to all companies,
including public undertakings.

In the area of State aid, progress has previously
been much slower than in the antitrust field, and it
is only more recently that a real State aid discipline
has begun to emerge. As in the antitrust field, the
Candidate Countries have now adopted national
legislation, based on the Community acquis, and
have set up State aid monitoring authorities
charged with enforcing the rules. However, the
degree to which a full and proper State aid disci-
pline is enforced still varies considerably from
country to country.

As to the accession negotiation requirements in the
State aid field, a broad distinction can be made
between three groups of Candidate Countries.
First, there are the four Candidate Countries for
which the EU has decided to provisionally close
the negotiations. In these countries, State aid rules
are being enforced and incompatible aid measures
have been duly amended. The Czech Republic and
Hungary form a second category. Their State aid
enforcement record is, in general, satisfactory.
However, a number of specific shortcomings have
so far prevented the Commission from proposing
the closure of the negotiations. Hungary needs to
bring all fiscal aid under State aid control and fully
align it with Community rules. In the Czech case,
the need for a more effective State aid control in
the steel and banking sectors has so far prevented
the closure of the negotiations. Finally, in the other
six Candidate Countries, more general problems of
State aid discipline remain.

Main remaining State aid issues

As to the main issues that remain to be resolved in
the State aid field, there are two particular prob-
lems that deserve to be highlighted.

Firstly, it is of particular concern, that some Candi-
date Countries continue to operate incompatible
fiscal aid regimes, such as tax holidays, tax breaks,
and tax credits intended to attract foreign invest-
ments. This is considered a major obstacle
preventing the EU from concluding the competition
negotiations with these countries. A credible
enforcement record requires that also these kind of
investment incentives are classified as incompatible
State aid and are aligned with the acquis well before
accession. Incompatible aid measures cannot
continue after accession and are in fact already
violating the pre-accession ‘Europe Agreements’.
In this context, the Commission is actively helping
the Candidate Countries in converting incompatible

State aid into permissible aid arrangements. It is
also important to note that Candidate Countries that
align their investment incentives can offer legal
certainty to investors, which is of crucial impor-
tance for attracting long-term investments.

Secondly, there is also a problem of aid regimes
used to prop up ailing industries. Such aid,
consisting of e.g. tax arrears or loan guarantees,
risks jeopardising the successful restructuring of
several key sectors of the Candidate Countries’
economies. As such, these aid measures also delay
the preparation of the Candidate Countries for
their full integration in the internal market. In this
respect, effective State aid control is a necessity to
get the badly needed viable restructuring of certain
sectors properly up and running. This problem is
particularly acute in the steel sector.

It must, however, be noted that respecting Commu-
nity State aid rules does not mean that the Candidate
Countries cannot grant any State aid to attract inves-
tors or to help restructure their economies. On the
contrary, there remains considerable scope for State
aid in the Candidate Countries, as long as it is
explicitly recognised as such, and provided proper
attention is paid to its compatibility with the rules of
the Community acquis. The Community State aid
‘tool box’ is sufficiently flexible to cater for the
specific needs of the Candidate Countries. For
example, most of the Candidate Countries qualify
as areas where regional aid is permitted, and high
maximum aid ceilings apply, since the ‘standard of
living is abnormally low or there is serious under-
employment’ — in the meaning of the provisions
on regional aid of the EC Treaty. To allow for the
correct application of the regional aid rules in the
Candidate Countries, the Commission, together
with the countries, prepares regional aid maps that
are in line with the Community’s Guidelines on
national regional aid. Hence, equal treatment is
ensured both between the Candidate Countries and
the Member States, as well as between the Candi-
date Countries themselves.

Conclusion

In looking at the enlargement process from a histor-
ical perspective, impressive progress has been
achieved in legislative approximation and in the
setting up of a competition discipline in all Candi-
date Countries. While there are remaining problem
areas, most notably in the field of State aid, one can
also notice a real desire and determination to find
solutions to these lingering problems. Many in the
Candidate Countries fully understand that competi-
tion policy, including State aid control is a key part
in creating a well-functioning economy, as well as a
level playing field.
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