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Article 86(3) of the EEC Treaty entrusts the
Commission with a specific surveillance duty ‘in
the case of public undertakings and undertakings
to which Member States grant special or exclusive
rights’. The Commission must ‘where necessary,
address appropriate directives or decisions to
Member States’ which enact or ‘maintain in force
any measure contrary to the rules contained in the
Treaty, in particular to those rules provided for in
Article 12 and Articles 81 to 89’.

The Commission adopted its first Article 86(3)
Decision in 1985. Since then the Commission
adopted 16 decisions covering most of the areas
where Member States granted special and exclu-
sive rights: posts (4), mobile telecommunications
(2), airports (4), ports and maritime transport (4),
insurance (1) and broadcasting (1). In addition
complaints were examined in other sectors, such
as horse betting (1), but without arriving at formal
decisions. As a matter of fact, Article 86(3) inves-
tigations do not – contrary to Merger cases – all
result in a formal decision. Cases may appear
unfounded or remedies may be found to solve the
concerns of the Commission in the course of the
procedure. In addition, the Commission adopted a
number of Directives under Article 86(3) to render
transparent the financial relations between the
Member States and their public companies and to
liberalise the telecommunications markets.

The only two important sectors where the Commis-
sion has until now refrained from intervening on the
basis of Article 86(3) are energy and railways,
where the liberalisation process has just started.

In 2001 the Commission applied Article 86(3)
applied once, when on 23 October 2001 it
addressed on 23 October 2001 a Decision to
France subsequent to a complaint of the SNELPD
– the trade association representing the majority of
the French mail preparation firms.

1. The SNELPD Decision

Mail preparation encompasses a wide array of
services ranging from the editing and printing of

postal items on behalf of large mail originators to
the handing-over to the offices of the Post of pre-
sorted mailbags. In 1998, La Poste reviewed the
conditions applied to the mail preparation firms
and SNELPD lodged a formal complaint against
the French postal legislation.

In its Decision, the Commission takes the view
that by granting a legal monopoly to La Poste for
the transport and delivery of certain mail items, the
French Government creates a situation where La
Poste is induced to abuse its dominant position. It
can indeed determine the scales of charges and
technical conditions for access to its network by
mail preparation firms in a discretionary way.
Abuses are all the more likely given that La Poste,
along with a number of its subsidiaries, like
Datapost and Mikros, are themselves active on the
mail preparation market.

The Commission Decision acknowledges that the
French Government has some but limited surveil-
lance powers over La Poste. In practice, it does
however not control most of the contractual rela-
tionships between the latter and the mail prepara-
tion firms.

In addition, the Commission Decision notes that
this scrutiny is exercised by the Ministry of Finance,
whose remit also encompasses the supervision of
the financial interests of the State in the public
postal operator. The Commission decision states
that this might affect the impartiality of the Ministry
while performing its control over La Poste and that
the Ministry itself could be placed in a situation of
conflict of interest. In fact, the case presented a
double conflict of interest, namely within La Poste
as being both a competitor and an unavoidable
partner of mail preparation firms, and within the
Ministry as being both the watchdog of La Poste’s
competitive behaviour and its sole shareholder.

The Decision therefore concludes that the French
legislation is contrary to Article 86(1), read in
conjunction with Article 82 of the EC Treaty, to
the extent that it allows only limited scrutiny of the
non-discriminatory nature of the technical and
financial conditions applied by La Poste to mail
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(1) In November 1989, a company requested the Commission to take a decision relating to the French horsebetting legislation. The
complainant brought the Commission to the Court considering that it failed to do so. The Court upheld the position of the
Commission. See Judgement of the Court of First Instance (Second Chamber) of 27 October 1994, Ladbroke Racing Ltd v
Commission of the European Communities, Case T-32/93.E.C.R. 1994 p. II-1015



preparation firms, and to the extent that this partial
scrutiny is furthermore carried out by a public
authority that is insufficiently independent and
neutral in relation to La Poste.

2. Article 86(3) Decisions
2. in the postal sector

It is not fortuitous that the last two Article 86(3)
Decisions adopted by the Commission both
concern the postal Sector (1). Between 1990 (2) and
2000, the Commission did not adopt any decision
concerning the postal sector. This ‘abstention’
corresponds to the (slow) adoption and subsequent
implementation of Parliament and Council Direc-
tive 97/67/EC that has harmonised the scope of the
services which may be reserved to the universal
postal service providers in the Community.
Pending the discussion of the Directive in Council
most of the Member States did not amend their
Postal legislation and therefore did not enact new
‘State measures’ in the sense of Article 86(1).
Decision 2001/176/EC of 21 December 2000
concerning the provision of certain new postal
services with a guaranteed day- or time-certain
delivery in Italy relates to a measure taken to
implement the Directive.

The SNELPD decision reflects in this regard a
shift in the application of Article 86(3). It is not
used, as the Italian Decision, to monitor the
borderline between reserved and non-reserved
area in the Postal area, but to assess how effective
the competitive safeguards are established by the
Member State concerned.

The SNELPD decision furthermore applies Article
86(3) in conjunction with Article 82 before there is
evidence that an abuse in the sense of that provi-
sion has actually occurred and although the State
measure leaves La Poste a margin of freedom. In
the SNELPD decision, the Commission only states
that in the relevant circumstances La Poste would
be induced to abuse its dominant position. The
Commission did not wait until abuses occurred to
challenge the failure of the State to take measures.
In dynamic markets such as the liberalised postal
services, this would mean that the Commission
would only intervene when the competition has
already been distorted and market share has
already been lost to the incumbent, which would
make no sense.

Monitoring the level playing field in the Postal
sector where a market player enjoying a reserved
service competes with private operators will
remain indispensable given the outcome of the
review of directive 97/67/EC. The Commission
proposal raised expectations for a strong limitation
of the reserved area. However, Council and Parlia-
ment weakened substantially the proposal made by
the Commission on 30 May 2000. As a result, a
substantial reserved service will be maintained at
least until 2009.

3. A decision which did not question
3. a monopoly, but the monitoring of
3. this monopoly by the Member State

Most of the Article 86 Decisions relate to State
measures granting exclusive rights incompatible
with the Treaty. Initially the Commission only
used this instrument to declare exclusive or special
rights contrary to the Treaty and to request their
abolition. However, if the power of the Commis-
sion were limited to requesting the abolition of
State measures, the scope of Article 86(3) would
be quite limited.

3.1. Differences in comparison with
3.1. previous Article 86(3) decisions and
3.1. in particular the Italian port decision

The SNELPD Decision is based on the same legal
argumentation as Commission Decision 97/744/
EC of 21 October 1997 regarding the provisions of
the Italian port legislation relating to employ-
ment (3). In recital 30 of the latter Decision, the
Commission stated that ‘if the Port Authority
licenses only one undertaking to supply labour to
other undertakings, the licensed undertaking is
placed in a situation of conflict of interest as it
becomes the sole supplier of its competitors. …
The conflict of interest is inherently an abuse. It is
not necessary to wait until undertakings actually
commit such abuses before action can be taken
against them. It is sufficient for them to be legally
placed in a position in which they are induced to
commit abuses if they have an interest in so doing’.
The Italian Ports Decision was based on an estab-
lished jurisprudence and in particular the Court of
Justice judgement of 13 December 1991 in Case
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(1) The previous one was Decision 2001/176/EC of 21 December 2000 concerning the provision of certain new postal services with a
guaranteed day- or time-certain delivery in Italy Official Journal L 63 , 3/3/2001 p. 59 -66

(2) Decision 90/16/EEC of 20 December 1989 concerning the provision in the Netherlands of express delivery services O. J. L 10 , 12/
01/1990 p. 47 and Decision 90/456/EEC of 1 August 1990 concerning the provision in Spain of international express courier
services, O J L 233 , 28/08/1990 p. 19-23

(3) OJ L 301 , 05/11/1997, p. 7 - 26



C-18/88 GB-Inno BM (1), to which the SNELPD
decision also refers.

The main difference between the SNELPD Deci-
sion and the Italian Ports Decision is that in the
latter the Commission requested the abolition of
the ‘the monopoly for the supply of temporary
labour to other port undertakings’. The Italian
Government had argued that the monopoly was
not infringing these provisions, ‘on the ground that
compliance with the competition rules would in
any event be closely monitored both by the Port
Authority and, if necessary, the Commission’. The
Commission nevertheless rejected this defence
stating that while it ‘does not doubt the ability of
the Port Authority to enforce compliance with the
law. It is the law itself that is incompatible with the
Treaty’. It held that a conflict of interest is inher-
ently abusive.

In the SNELPD case, the Postal monopoly is obvi-
ously not put in question. This monopoly is legal
under Directive 97/67/EC. The Commission
accepts that an ‘a priori’ independent supervision
of the access conditions (in particular of the so-
called ‘technical’ contracts) determined by La
Poste would be sufficient to allow for the continua-
tion of the conflict of interest situation in which La
Poste is placed.

3.2. Similarities with previous Article 86(3)
3.1. decisions and in particular the
3.1. Italian GSM decision

Certain State measures by their nature cannot be
abolished once implemented or, at least, their aboli-
tion would create further distortions. The Commis-
sion was for the first time confronted with such a
situation in 1994 when assessing the procedure
applied by Italy for the granting of the second GSM
licence. The tender introduced competition in the
area of digital mobile telephony. However, certain
conditions were found to be anti-competitive. If the
Commission had asked the Italian Government to
abolish the relevant tender condition, the whole
tender procedure would have been threatened. The
consortium whose bid had not been retained could
indeed have challenged the granting of the second
mobile licence under national law since the aboli-
tion would have modified the original tender obli-

gations after the completion of the selection proce-
dure. For this reason, Article 1 of Decision 95/489/
EC requested the Italian Government ‘to take the
steps necessary to abolish the distortion of competi-
tion resulting from the initial payment imposed on
Omnitel Pronto Italia and to secure equal conditions
for operators of GSM radiotelephony on the Italian
market at the latest by (…). The measures defini-
tively adopted may not impair the competition
created by the licensing of the second GSM oper-
ator on 2 December 1994’.

The Member State concerned was not obliged to
abstain from introducing certain measures (‘non
facere’), but imposed an obligation to adopt
certain substantive measures (‘facere’). The
Commission even specified that the measures
should only be implemented ‘after receiving the
agreement of the Commission’.

The SNELPD decision confirms the view of the
Commission that Article 86(1) not only requires
the abolition of explicit measures but also requires
Member States to end failures to regulate indus-
tries entrusted with a service of general economic
interest by active behaviour (‘facere’). The Deci-
sion requires the French government to supervise
private law contractual relations in areas outside
the monopoly area, but where the universal postal
operator can leverage its monopoly position in the
reserved area.

3.3. A new role for Article 86(3)?

Notwithstanding the partial liberalisation of
monopolised sectors and the confirmation of
monopolies in Parliament and Council Directives,
Article 86 retains thus an important role to ensure
that relevant measures are in place to safeguard a
level playing field despite the presence of the
privileged market player entrusted with tasks of
general economic interest. The preliminary ruling
of 17 May 2001 in the Traco case – where the
Court left the issue open whether the stamp duties
in favour of Poste were legal or not in the absence
of data on the financing of the service of general
economic interest (2) – illustrates the need to tackle
abstentions from Member States to adopt clear
rules regarding the operation and financing of the
relevant tasks. Such abstention constitutes a State
measure (in the sense of ‘administrative silence’)
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(1) Judgment of 13 December 1991, Case C-18/88 [1991] ECR I-5941
(2) ‘It is apparent from the case-law of the Court that it is not necessary, in order for the conditions for the application of Article 90(2)

of the Treaty to be fulfilled, that the financial balance or economic viability of the undertaking entrusted with the operation of a
service of general economic interest should be threatened. It is sufficient that, in the absence of the rights at issue, it would not be
possible for the undertaking to perform the particular tasks entrusted to it, defined by reference to the obligations and constraints to
which it is subject, or that maintenance of those rights is necessary to enable the holder of them to perform tasks of general
economic interest which have been assigned to it under economically acceptable conditions (see, in particular, Case C-67/96
Albany [1999] ECR I-5751, paragraph 107)’. (paragraph 54)



in the sense of Article 86(1). In a market economy
this abstention creates uncertainties dissuading
market entry and investment and thus entrenching
the dominant position of the incumbent under-
taking. Competition law remedies are often not
sufficient to deal with such situations. They
prohibit excessive prices and/or discrimination but
are for example not suited to set out a scheme to
share in a fair way the burden of public interest
services. There are certain methodological choices
that only a Member State can take in this regard. In
addition, market certainty requires that such deci-
sions are made a priori, and cannot wait for compe-
tition law decisions and the outcome of possible
appeals.

4. Conclusion

The SNELPD Decision reflects the new context
resulting from Article 16 EC, introduced by the

Amsterdam Treaty. According to the latter ‘given
the place occupied by services of general
economic interest in the shared values of the Union
as well as their role in promoting social and territo-
rial cohesion, the Community and the Member
States, each within their respective powers and
within the scope of application of this Treaty, shall
take care that such services operate on the basis of
principles and conditions which enable them to
fulfil their missions’.

This Article requires both the Community and the
Member States to explicit spell out the principles
and conditions under which the bodies entrusted
with services of general economic interest have to
fulfil their mission and ‘to take care’ that they
‘operate on the basis of these principles’. This
implies necessarily independent supervision
regarding over the undertakings they entrust with
such tasks.
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