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Maritime transport is of vital importance to the
European economy. Thus, in 1997, 69% of the
total volume of all exported goods, (1) or 266
million tonnes, was carried by sea. Imports by sea
in the same year amounted to 879 million tonnes,
or 70% of the total. (2)

The implementation of European competition
policy in the liner shipping sector has been charac-
terised by a long saga of Commission decisions
prohibiting various aspects of the way in which
liner shipping conferences (authorised by Council
Regulation 4056/86) have sought to organise the
trades on which they operate. This article reflects
our belief that this long saga is drawing to a close
and that a new liner shipping era, based on compe-
tition and innovation, is about to begin.

Council Regulation 4056/86, the main maritime
competition regulation, is something of an
anomaly amongst EC competition regulations. Not
only does it have a dual legal basis, Articles 80(2)
(transport) and 83 (competition) EC, (3) but it
provides for a group exemption that is exception-
ally generous when compared to those granted in
other sectors. Article 3 of Regulation 4056/86 thus
permits a liner conference not only to fix a
common freight rate but also, inter alia, to regulate
the capacity offered by each member of the confer-
ence. This exemption of collective price-fixing
and supply regulation is said to be necessary in
order to ‘assure shippers of reliable [scheduled]
services’. (4)

Not surprisingly, given its broad wording and the
tradition of self-regulation in the liner shipping
sector, the interpretation of Article 3 has given rise
to conflict.

1. A brief history of a long saga

1.1. Commission decisions (1994-1998)

The interpretation of the exemption for rate-fixing
has been in issue in several cases. In its 1994 TAA (5)
and FEFC (6) decisions, and again in the 1998
TACA decision, (7) the Commission objected, inter
alia, to the collective fixing of tariffs for the inland
leg of multimodal transport operations. Relying on
the wording of Article 1(2) of Regulation 4056/86,
which provides that the Regulation ‘shall apply
only to international maritime transport services
from or to one or more Community ports’ the
Commission argued that the scope of the exemption
contained in Article 3 could not be wider than the
scope of the Regulation itself. (8) The matter is now
before the Court of First Instance.

Secondly, in the TACA case the Commission
objected to attempts by the conference to restrict
the availability to shippers of individual and confi-
dential service contracts. In this respect, the
Commission made clear that it considered that the
exemption for conference rate-fixing covered
tariff arrangements only – it could not be inter-
preted as encompassing the entirely different
concept of contract carriage.

Finally, the Commission objected to capacity
freezes in the TAA and EATA cases, decided with
the obvious purpose of increasing freight rates by
limiting supply. In its TAA and EATA (9) decisions
the Commission found that these capacity freezes
were not consonant with the aim of Article 3(d),
which was the improvement of the scheduled
transport service(s) provided by the members of
the conference.
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(1) I.e. exports to non-EU countries.
(2) Source: EUROSTAT
(3) Formerly 84(2) and 87.
(4) Preamble to Regulation 4056/86, 8th

recital.

(5) Commission decision of 19 October 1994 in Case No IV/34.446 – Trans-Atlantic Agreement (OJ L 376, 31.12.1994)

(6) Commission decision of 21 December 1994 in Case No IV/33.218 – Far Eastern Freight Conference (OJ L 378, 31.12.1994)

(7) Commission decision of 16 September 1998 in Case No IV/35.134 – Trans-Atlantic Conference Agreement (OJ L 95, 9.4.1999)

(8) The Commission’s objection to inland price-fixing by conferences has on occasion been portrayed as a blanket prohibition against
any form of inland co-operation between carriers. This is incorrect: co-operation that meets the requirements of Article 5 of
Commission Regulation 1017/68 (inland transport) is permitted. If it could be demonstrated that an agreement on prices was
essential in order to achieve the benefits mentioned in Article 5, and did not lead to the elimination of competition on a substantial
part of the transport market concerned, it would presumably qualify for exemption.

(9) Commission decision of  30 April 1999 in Case No IV/34.250 – Europe-Asia Trades Agreement (OJ L 193, 26.7.1999)



1.2. Consortia

Consortium agreements in the liner shipping sector
– in effect joint ventures between vessel operating
carriers – are intended to improve the liner shipping
service by cutting costs and rationalising opera-
tions. These agreements, which have developed
rapidly in response to the demands placed on
carriers by the growth of containerisation, can be
distinguished from conference agreements by the
fact that they do not provide for price-fixing.
Commission Regulation 870/95, containing a block
exemption for liner shipping consortium agree-
ments, expired in April 2000. As the Commission’s
experience of applying the Regulation had been
unequivocally positive (no consortium agreement
had ever been blocked), it was decided to renew the
exemption for a further five years. The new Regula-
tion, 823/2000, introduces some minor changes, the
most important of which is the replacement of the
‘trade share’ thresholds in Article 6 with a reference
to ‘market share’.

1.3. Court ruling in CEWAL (2000)

No description, however brief, of the background
to current EU liner shipping competition policy
would be complete without some mention of the
CEWAL case. This case, the first concerning the
application of Regulation 4056/86 to have been
decided by the Community judicature, raised two
fundamental points. In its ruling, (1) the ECJ
confirmed, first, that the same practice may simul-
taneously give rise to an infringement both of
Article 81(1) EC and Article 82 EC. Secondly, the
Court found that a liner conference within the
meaning of Regulation 4056/86, by its very nature
and in the light of its objectives, could be described
as a collective entity presenting itself as such on
the market. A liner conference was therefore
capable of holding a dominant position within the
meaning of Article 82 EC.

2. The end of the saga and beginning
2. of a new era?

2.1. Discussions with carriers and
2.1. shippers…

In conjunction with the TACA decision, Commis-
sion officials entered into discussions with carriers
and shippers with a view to breaking the sterile
cycle of litigation and establishing a consensus on

the way forward. Out of these discussions came an
indicative set of guiding principles for future
conference agreements. From the Commission’s
perspective, the most important of these principles
was that conference members should be free to
enter into confidential individual contracts with
shippers. Other key principles included an under-
taking on the part of carriers not to engage in
inland price-fixing and the placing of strict limits
on the type of information that could be exchanged
by conference members.

2.2. …and new liner shipping legislation
2.2. in the United States…

On 1 May 1999 the Ocean Shipping Reform Act
(OSRA) entered into force, substantially
amending the United States’ 1984 Shipping Act
and bringing the US liner shipping competition
regime into closer alignment with its EC counter-
part. Two changes in particular had a profound
impact on competition: (1) carriers were no longer
required to make public all essential terms of
service contracts and (2) conferences could no
longer prohibit their members from entering into
individual service contracts.

2.3. …produced competitive developments
2.3. on the Transatlantic routes

In the Federal Maritime Commission’s (FMC)
final report on the impact of OSRA, (2) the FMC
found that most containerised cargoes on trades to
and from the United States were now carried under
individual service contracts and that this had led to
a dramatic decline in the number and importance
of conferences. No more than ten percent of
TACA cargoes are now carried under the confer-
ence tariff. The number of conference service
contracts has decreased from 596 in 1998 to only 3
in the year 2000. Further, the combined market
share of the TACA parties has fallen from a high of
80% in 1992 to approximately 50% in 2001. These
developments have led to a decline in the direct
impact of the general rate increases decided by the
TACA. The indirect impact of the general rate
increases would also appear to be quite limited: the
FMC has found that service contract rates over the
period 2000-2001 have increased only moderately
in the westbound direction and have remained
virtually unchanged eastbound.

Although the US and EU liner shipping competi-
tion regimes are arguably more closely aligned
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(1) Judgment of 16.3.2000 in Joined Cases C-395/96 P and 396/96 P, Compagnie Maritime Belge Transport and Others v
Commission [2000] ECR I-1365.

(2) ‘The Impact of the Ocean Shipping Reform Act of 1998’, Federal Maritime Commission, September 2001.



now than ever before, points of divergence never-
theless remain:

— While US legislation permits discussion agree-
ments, the Commission has traditionally taken
the view that these agreements do not fall
within the scope of the EU liner conference
block exemption and do not qualify for indi-
vidual exemption;

— The US authorities permit conferences to
establish voluntary guidelines for all aspects of
their members’ individual service contracts;
the Commission has limited the scope of such
guidelines to purely technical matters;

— The US authorities permit inland price-fixing
by conferences; the Commission does not.

It is however common ground between the US and
EU authorities that the decline of the conference
agreement has been accompanied by a commensu-
rate increase in the number and scope of consor-
tium agreements, mainly because the latter agree-
ments provide clear benefits to carriers and
shippers alike in the form of cost-savings and
improved services.

2.4. Revised TACA:
2.4. the end of a long saga?

The revised Trans-Atlantic Conference Agreement
(‘the revised TACA’) (Case COMP/37.396) is the
first comprehensive attempt to put the guiding prin-
ciples mentioned at 2.1 above into practice.
Notified to the Commission in May 1999, the agree-
ment comprises both inland and maritime aspects.
The inland aspects were cleared by the Commission
in August 1999. The Commission did however raise
serious doubts about the maritime aspects of the
agreement and in particular the arrangements
concerning exchange of information.

On 29 November 2001 the Commission published a
notice stating its intention to exempt the maritime
aspects of the revised TACA agreement and giving
third parties 30 days within which to comment.

In the period since the decision in August 1999 to
raise serious doubts, the Commission’s investiga-
tion has focused mainly on verifying that the
provisions for exchange of information between
members of the conference are not such as to jeop-
ardise the confidentiality of individual service
contracts concluded between individual carriers
and shippers. The free and widespread availability
of such contracts is, in the Commission’s view, a
crucial element in ensuring that the members of the
revised TACA remain subject to effective compe-

tition. In considering whether this is indeed the
case, the Commission has taken due account of the
above finding of the FMC that no more than
approximately ten percent of all cargo carried by
the members of the revised TACA is currently
carried under the conference tariff. The remaining
90 percent is carried under service contract.

In response to the Commission’s concerns, the
TACA parties have made significant amendments
to the conference arrangements concerning infor-
mation exchange and have given certain undertak-
ings. The Commission has taken the preliminary
view, pending comments from third parties, that
these amendments and undertakings, in combina-
tion with the clear evidence of substantial internal
and external competition, are sufficient to address
the serious doubts raised in August 1999.

The Commission’s decision in the revised TACA
case (1) will hopefully mark the end of the long saga
of conflict concerning the application of Regulation
4056/86. Although a number of issues still remain
to be settled by the Community judicature, the busi-
ness climate and competitive conditions for liner
shipping have evolved to such an extent under the
dual impetus of Commission action and the intro-
duction of OSRA that there can be no turning back.
However the revised TACA case should be seen for
what it is; i.e. the concrete outcome of discussions
between the Commission and carriers on the appli-
cation of existing legislation. A part of shippers’
criticism is in effect a thinly veiled challenge to the
provisions of Regulation 4056/86, in particular to
the block exemption contained in Article 3, rather
than to one or other specificity of the revised TACA
conference arrangements.

The same error is committed by those carrier and
government representatives who argue in the
context of the OECD regulatory reform debate that
there is no need for a review of the EU liner ship-
ping competition legislation because that review
has already been carried out within the framework
of the revised TACA case. In dealing with that case
the Commission has not examined whether Regula-
tion 4056/86 is adapted to current market conditions
or whether it is consistent with competition policy
in other sectors and in other jurisdictions. In other
words, the Commission has not carried out a review
– it has merely applied the existing legislation.

2.5. Commission’s views on capacity
2.5. management

The revised TACA case has also served to high-
light the issue of capacity management. The
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conference agreement contains a general provision
modelled on Article 3(d) of Council Regulation
4056/86, which allows a conference to regulate the
capacity offered by each of its members. The
revised TACA availed itself of this option over the
Christmas and New Year low season of 2000/
2001. The capacity programme, which covered a
period of five weeks and was notified to the
Commission, gave the latter the opportunity to
clarify its view of the scope of Article 3(d). The
Commission thus considered inter alia that a
conference capacity management programme
could not be used as an instrument to create an arti-
ficial peak season and that capacity withdrawal
could not be combined with an increase in the
conference tariff. The revised TACA parties
undertook to comply with these guidelines.

The scope of Article 3(d) was also at issue in a case
involving the Far Eastern Freight Conference (the
FEFC). In October 2001, the FEFC parties decided
to implement a six-month co-ordinated vessel
withdrawal scheme. The scheme was intended to
deal with the combined effects of a drastic fall in
demand on the Europe – Far East trades and the
introduction of significant amounts of new
capacity. In a warning letter to the parties, the
Commission indicated that it considered that the
FEFC programme was not covered by Article 3(d),
as interpreted by the Commission in its TAA and
EATA decisions. In particular, the programme did
not, in the Commission’s view, have the permis-
sible objective of addressing a short-term fluctua-
tion in demand. Nor would the programme qualify
for individual exemption, as any possible benefit
to transport users would be more than outweighed
by the negative impact of the programme on ship-
pers’ transport costs. In response to the warning
letter, the members of the FEFC immediately
terminated their co-ordinated withdrawal scheme.

3. The OECD Liner Shipping
3. Competition Policy Report:
3. a basis for future work

3.1. The contents of the Report

As part of the OECD’s general Regulatory Reform
Programme, (1) the OECD Secretariat presented a
‘Discussion document on regulatory reform in
international maritime transport’ (2) in May 1999.
The document recommended inter alia that agree-

ments to set common rates should no longer
receive automatic antitrust immunity or exemp-
tion. It was then discussed at a joint workshop of
the OECD’s Maritime Transport Committee and
Competition Law and Policy Committee in May
2000, at the end of which the OECD Secretariat
decided to produce a draft report for discussion at a
second workshop in 2001.

In November 2001 the OECD Secretariat circu-
lated a draft Liner Shipping Competition Policy
Report, (3) which makes, inter alia, the following
findings of particular interest for EC maritime
competition policy:

— The liner shipping industry is not ‘unique’ in
the sense that its cost structure does not differ
substantially from that of other transport indus-
tries and shipping lines do not suffer from
exceptionally low returns on investment when
compared to other scheduled transport
providers. There is therefore no evidence that
the industry needs to be protected from compe-
tition by anti-trust immunity for price-fixing
and rate discussions;

— There is no evidence that the conference
system (with anti-trust immunity or exemption
for price-fixing) leads to more stable freight
rates or more reliable shipping services than
would be the case in a fully competitive
market. On the contrary, the OECD finds
support for the view that the most competitive
markets provide the greatest stability.

In the light of its findings, the draft Report came to
the conclusion that countries should:

— re-examine anti-trust exemptions for common
pricing and rate discussions, with the goal of
removing them, except where specifically and
exceptionally justified;

— have the discretion to retain exemptions for
other operational arrangements so long as these
did not result in excessive market power.

The draft Report also put forward a ‘second-best’
solution which is essentially equivalent to the
current EU and US liner shipping regimes.

3.2. Commission reaction to
3.2. the OECD Report

The Commission representatives welcomed the
Report and noted its conclusion questioning the
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(1) The Programme is a result of the request by Ministers in 1995 that the OECD should embark on a study of the reform of regulatory
regimes in OECD countries. The review of liner shipping has a parallel in a similar OECD review of air cargo transport.

(2) DSTI/DOT/MTC(99)8, 19.5.1999.
(3) Available on the OECD website at http://www.oecd.org/pdf/M00020000/M00020755.pdf



existence of a causal relationship between exemp-
tion and reliability of services, which is the very
basis of the EC block exemption for liner confer-
ences. In agreement with the representatives of the
EU Member States, they also announced that they
would study the general question of exemption for
liner conferences further, using the draft OECD
Report as a starting point, but focusing more
narrowly on those factual and legal issues that are
of particular relevance for EC liner shipping
competition policy.

Furthermore, nearly fifteen years have elapsed
since Council Regulation 4056/86 entered into
force and with it the block exemption for liner
conferences. However, Regulation 4056/86 does
not provide for an automatic, periodic, review of
the functioning of and justification for the block
exemption, which is granted for an unlimited
period. (1) The fact that no review has been under-
taken in the last fifteen years might be thought to
be in itself sufficient to justify a review.

The great merit of the OECD’s initiative on liner
shipping competition policy is to have opened up
the debate on a topic that has long been taboo.
Whatever the shortcomings, real or perceived, of
its various reports, the OECD Secretariat has

undoubtedly asked the right questions. The work
of the OECD Secretariat will therefore be of great
assistance to the Commission when the latter
undertakes its own examination into the justifica-
tion for liner shipping exemptions in the current
context.

Given the global nature of liner shipping, it will be
important to maintain close contact throughout
any review process with the EU’s main trading
partners and in particular with the United States. It
will also be important to ensure that carriers and
transport users have sufficient opportunity to make
known their views and to provide relevant
evidence.

*
*  *

In the final years of the twentieth century the
competitive environment of the maritime transport
sector has been greatly improved, for a large part
as a result of determined and continuous Commis-
sion action. The OECD Report has just questioned
the justifications for the exemptions from normal
rules of competition that this sector traditionally
enjoys. The work in front of us now is to re-assess
these justifications.
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(1) Cf. the consortium block exemption (reviewed every five years).




