
Notes on Council Regulation (EEC) 4064/89  
Published in "Merger control law in the European Union", European Commission, Brussels-
Luxembourg, 1998. Only the published text is authentic.  

For all appropriate purposes and in particular with a view to clarifying the scope of certain 
articles of the regulation, the following texts are drawn to the notice of interested parties:  

re Article 1  
• The Commission considers that the threshold for world turnover as set in Article 

1(2)(a) of this regulation for the initial stage of implementation must be lowered to 
ECU 2 000 million at the end of that period. The de minimis threshold as set out in (b) 
should also be revised in the light of experience and the trend of the main threshold. It 
therefore undertakes to submit a proposal to that effect to the Council in due course.  

• The Council and the Commission state their readiness to consider taking other factors 
into account in addition to turnover when the thresholds arc revised.  

• The Council and the Commission consider the review of the thresholds as provided for 
in Article 1(3) will have to be combined with a special re-examination of the method 
of calculation of the turnover of joint undertakings as referred to in Article 5(5).  

re Article 2  
• The Commission states that among the factors to be taken into consideration for the 

purpose of establishing the compatibility or incompatibility of a concentration - factors 
as referred to in Article 2(1) and explained in Recital 13 - account should be taken in 
particular of the competitiveness of undertakings located in regions which are greatly 
in need of restructuring owing inter alia to slow development.  

• Under the first subparagraph of Article 2(1), the Commission has to establish in 
respect of each concentration covered by the regulation whether that concentration is 
compatible or incompatible with the common market.  

The appraisal necessary for this purpose will have to be made on the basis of the same 
factors as defined in Article 2(1)(a) and (b) and within the context of a single appraisal 
procedure.,  

If, at the end of the first stage of appraisal (within one month of notification), the 
Commission reaches the conclusion that the concentration is not likely to create or 
reinforce a dominant position within the meaning of Article 2(3), it will decide against 
initiating proceedings. Such a decision will then establish the concentrations's 
compatibility with the common market. It will be presented in the form of a letter and 
will be notified to the undertakings concerned and to the competent authorities of the 
Member States.  

If the Commission has decided to initiate proceedings because it concludes that there 
is prima facie a real risk of creating or reinforcing a dominant position, and if further 
investigation (within a maximum period of four months of the initiation of 
proceedings) confirms this suspicion it will declare the concentration incompatible 



with the common market. If, on the contrary, the initial assumption is proved to be 
unfounded in the light of the further investigation, possibly in view of the changes 
made by the undertakings concerned to their initial project, the Commission will adopt 
a final decision noting that the operation is compatible with operation of the common 
market.  

The decision on compatibility is therefore only the counterpart to a decision on 
incompatibility or prohibition.  

• The Commission considers that the concept of 'the structure of all the markets 
concerned' refers both to markets within the Community and to those outside it.  

• The Commission considers that the concept of technical and economic progress must 
be understood in the light of the principles enshrined in Article 85(3) of the Treaty, as 
interpreted by the case law of the Court of Justice.  

re Article 3(2), first indent  
• The Commission considers that this rule also applies to consortia in the liner trades 

sector.  

re Article 5(3)(a)  
• The Council and the Commission consider that the criterion defined as a proportion of 

assets should be replaced by a concept of banking income as referred to in Directive 
86/635 on the annual accounts and consolidated accounts of banks and other financial 
institutions, either at the actual time of entry into force of the relevant provisions of 
that directive or at the time of the review of thresholds referred to in Article 1 of this 
regulation and in the light of experience acquired.  

re Article 9  
• The Council and the Commission consider that, when a specific market represents a 

substantial part of the common market, the referral procedure provided for in Article 9 
should only be applied in exceptional cases. There are indeed grounds for taking as a 
basis the principle that a concentration which creates or reinforces a dominant position 
in a substantial part of the common market must be declared incompatible with the 
common market. The Council and the Commission consider that such an application 
of Article 9 should be confined to cases in which the interests in respect , of 
competition of the Member State concerned could not be adequately protected in any 
other way.  

They consider that the review of Article 9 referred to in paragraph 10 thereof should 
be carried out in the light of the experience gained in its application (which it is 
envisaged will be exceptional), having regard to the importance of the principle of 
exclusivity and the need to provide clarity and certainty for firms, with a view to 
considering whether it remains appropriate to include it in the regulation.  

• The Commission states that the preparatory steps within the meaning of Article 
9(4)(b) which must be taken during the period of three months are preliminary 



measures which should lead to a final decision within the remaining period of two-
and-a-half months and normally take the form of the notification of objections within 
the meaning of Article 18(1).  

re Articles 9(5) and 10(5)  
• The Commission states that it intends, in all cases of concentrations which. are duly 

notified, to take the decisions provided for in Article 6(1), Article 8(2) and (3) and 
Article 9(3). Any Member State or undertaking concerned may ask the Commission to 
give written confirmation of its position with regard to the concentration.  

re Articles 12 and 13  
• The Commission states that, pursuant to the principle of proportionality, it will carry 

out investigations within the meaning of Articles 12 and 13 only where particular 
circumstances so require.  

re Article 19  
• The Council and the Commission agree that the arrangements for publication referred 

to in Article 19(7) will be reviewed after four years in the light of the experience 
acquired.  

re Article 21(3)  
1. Application of the general clause on `legitimate interests' must be subject to the 

following principles:  
o It shall create no new rights for Member States and shall be restricted to 

sanctioning the recognition in Community law :of their present reserved 
powers to intervene in certain aspects of concentrations affecting the territory 
coming within their jurisdiction on grounds other than those covered by this 
regulation. The application of this clause therefore reaffirms Member States' 
ability on those grounds either to prohibit a concentration or to make it subject 
to additional conditions and requirements. It does not imply the attribution to 
them of any power to authorize concentrations which the Commission may 
have prohibited under this regulation.  

o Nor, by invoking the protection of the legitimate interests referred to, may a 
Member State justify itself on the basis of considerations which the 
Commission must take into account in assessing concentrations on a European 
scale. While mindful of the need to conserve and develop effective competition 
in the common market as required by the Treaty, the Commission must - in 
line with consistent decisions of the Court of Justice concerning the application 
of the rules of competition contained in the Treaty - place its assessment of the 
compatibility of a concentration in the overall context of the achievement of 
the fundamental objectives of the Treaty mentioned in Article 2, as well as that 
of strengthening the Community's economic and social cohesion referred to in 
Article 130a.  



o In order that the Commission may recognize the compatibility of the public 
interest claimed by a Member State with the general principles and other 
provisions of Community law, it is essential that prohibitions or restrictions 
placed on the forming of concentrations should constitute neither a form of 
arbitrary discrimination nor a disguised restriction in trade between Member 
States.  

o In application of the principle of necessity or efficacity and of the rule of 
proportionality, measures which may be taken by Member States must satisfy 
the criterion of appropriateness for the objective and must be limited to the 
minimum of action necessary to ensure protection of the legitimate interest in 
question. The Member States must therefore choose, where alternatives exist, 
the measure which is objectively the least restrictive to achieve the end 
pursued.  

2. The Commission considers that the three specific categories of legitimate interests 
which any Member State may freely cite under this provision are to be interpreted as 
follows:  

o The reference to `public security' is made without prejudice to the provisions 
of Article 223 on national defence, which allow a Member State to intervene in 
respect of a concentration which would be contrary to the essential interests of 
its security and is connected with the production of or trade in arms, munitions 
and war material. The restriction set by that article concerning products not 
intended for specifically military purposes should be complied with.  

There may be wider considerations of public security, both in the sense of 
Article 224 and in that of Article 36, in addition to defence interests in the 
strict sense. Thus the requirement for public security, as interpreted by the 
Court of Justice, could cover security of supplies to the country in question of a 
product or service considered of vital or essential interest for the protection of 
the population's health.  

o The Member States' right to plead the `plurality of the media' recognizes the 
legitimate concern to maintain diversified sources of information for the sake 
of plurality of opinion and multiplicity of views.  

o Legitimate invocation may also be made of the prudential rules in Member 
States; which relate in particular to financial services; the application of these 
rules is normally confined to national bodies for the surveillance of 
banks,.stockbroking firms and insurance companies. They concern, for 
example, the good repute of individuals, the honesty of transactions and, the 
rules of solvency. These specific prudential criteria are also the subject of 
efforts aimed at a minimum degree of harmonization being made in order to 
ensure uniform 'rules of play' in the Community as a whole.  

re Article 22  
• The Commission states that it does not normally intend to apply Articles 85 and 86 of 

the Treaty establishing the European Economic Community to concentrations as 
defined in Article 3 other than by means of this regulation.  

However, it reserves the right to take right in accordance with the procedures laid 
down in Article 89 of the Treaty, for concentrations as defined in Article 3, but which 



do not have a Community dimension within the meaning of Article 1, in cases not 
provided for by Article 22.  

In any event, it does not intend to take action in respect of concentrations with a 
world-wide turnover of less than ECU 2 000 million or below a minimum Community 
turnover level of ECU 100 million or which are not covered by the threshold of two-
third provided for in the last part of the sentence in Article 1(2), on the grounds that 
below such levels a concentration would hot normally significantly affect trade 
between Member States.  

• The Council and the Commission note that the Treaty establishing the European 
Economic Community contains no provisions making specific reference to the prior 
control of concentrations.  

Acting on a proposal from the Commission, the Council has therefore decided, in 
accordance with Article 235 of the Treaty, to set up a new mechanism for the control 
of concentrations.  

• The Council and the Commission consider, for pressing reasons of legal security, that 
this new regulation will apply solely and exclusively to concentrations as defined in 
Article 3.  

• The Council and the Commission state that the provisions of Article 22 (3) to (5) in no 
way prejudice the power of Member States other than that at whose request the 
Commission intervenes to apply their national laws within their respective territories.  
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