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I. INTRODUCTION AND EXECUTIVE SUMMARY 

1. The Working Group of the Antitrust Committee of the International Bar Association (the 
“Working Group” of the “IBA”)1 sets out its submission on the European Commission’s Draft 
Notice on remedies acceptable under Council Regulation (EEC) No 139/2004 and under 
Commission Regulation (EC) No 802/2004 (the “Draft Notice”).2 The submission also includes 
comments on the respective changes suggested for the Commission Regulation (the “Draft 
Regulation”).3 

2. The IBA is the world’s leading organization of international legal practitioners, bar associations 
and law societies. The IBA takes an interest in the development of international law reform and 
helps to shape the future of the legal profession throughout the world. Bringing together antitrust 
practitioners and experts among the IBA’s 30,000 individual lawyers from across the world, with 
a blend of jurisdictional backgrounds and professional experience spanning all continents, the 
IBA is in a unique position to provide analysis in this area. Further information on the IBA is 
available at <http://www.ibanet.org.> 

3. The IBA greatly appreciates the opportunity to provide comments on the Draft Notice and 
commends the Commission for continuing its now well-established practice of submitting 
Notices and Guidelines for wide-ranging consultation. 

4. The IBA also welcomes the Commission’s efforts in this area of merger control. The 
Commission’s motivation in producing the guidelines was to clarify the Commission’s policy 
with regard to “remedies” in merger control. The new Draft Notice would adapt the current 

                                       
1 A full list of the Working Group Members is attached in Annex 1. The Working Group was chaired by Jeff Spigel and Werner 

Berg. 
2 Draft Commission Notice on remedies acceptable under Council Regulation (EEC) No 139/2004 and under Commission 

Regulation (EC) No 802/2004, published on 24.04.2007. Available under http://ec.europa.eu/comm/competition/mergers/ 
legislation/merger_remedies.html. 

3 COMMISSION REGULATION amending Regulation (EC) No 802/2004 implementing Council Regulation (EC) No 
139/2004 on the control of concentrations between undertakings. Available under 
http://ec.europa.eu/comm/competition/mergers/legislation/merger_remedies.html. 

http://www.ibanet.org/
http://ec.europa.eu/
http://ec.europa.eu/
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guidelines (dating from 2001) in the light of the Merger Remedies Study Public version, DG 
Competition, European Commission October 2005 (“Merger Remedies Study”),4 an extensive 
study undertaken by the Commission into the implementation and effectiveness of remedies, 
recent judgments of the European Courts and the new Merger Regulation (139/2004), in force 
since 2004,5 and the Commission’s past experience with its remedies policy and practice. 

5. The provision of clear and predictable guidance for business (and their legal advisors) is an 
objective that the IBA endorses wholeheartedly. 

6. The Working Group applauds the Commission’s constant efforts in bringing guidelines into line 
with current developments and evolving case-law, particularly given that European private equity 
transactions have increased significantly since the year 2000 until present date. 

7. Given the critical role that guidelines assume in structuring and thus shaping the future 
assessment of merger remedies, the IBA notes that it is of the utmost importance that the 
Commission’s final Notice provides clear and predictable guidance, strikes the right balance in 
approaching merger remedies in accordance with the principle of proportionality, and sends out 
the correct messages to the business and legal community about what structures and mechanisms 
will be viewed by the Commission as being effective to address the Commission’s competitive 
concerns. 

8. The Working Group believes that the main policy messages that the Commission should clearly 
send by promulgating any future guidelines are that remedies are a viable solution that can 
address the Commission’s competitive concerns while, at the same time, enable the parties to 
close their transactions.  In this regard, it is important that the final Notice not be cumbersome in 
its requirements and approach to be unworkable from a practical perspective.  

9. It is also important that the Commission incorporate three guiding principles into its final Notice 
and in reviewing future merger remedies offered by parties: 

• Flexibility 

The Working Group believes that the current drafting of the Guidelines may send the wrong 
message by establishing a too mechanical approach. It is critical that the Commission 
incorporate flexibility as a central theme in the final Notice. The basis of agreeing to merger 
commitments should be and remain negotiation. A checklist approach would not be desirable.  

• Protecting Competition, Not Competitors 

The Working Group believes that it is important that the final Notice make clear that 
remedies are designed to address the Commission’s competitive concerns, which must be to 
protect competition, not to protect or favor any particular third party competitors.  In this 
regard, the Working Group suggests that the Commission exercises caution when “market 
testing” remedies, particularly when it solicits inputs from third parties who may be 
competitors of the merging parties. 

                                       
4 Available under http://ec.europa.eu/comm/competition/mergers/legislation/remedies_study.pdf. 
5 See Commission Press release of 24.4.2007, IP/07/544. 
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• Proportionality 

Any remedies being accepted by the Commission must be proportional the competition 
concerns that have been identified and verified by the Commission.  It is therefore important 
that the Commission make clear in its final Notice that the Commission will not insist on 
remedies that are broader than necessary to remove significant impediments to competition.  
In this regard, the Commission should not impose information requirements on the parties 
that go beyond a specification of the proposed remedies (i.e., requests that involve a 
reassessment of the competition issues must be avoided).  In addition, the Working Group 
encourages the Commission to utilize “state of play” meetings so that the parties can 
understand as early as possible the Commission’s competitive concerns.  The Working Group 
also thinks it is important that the Commission move from a preference of structural over 
behavioral remedies to the effects-based classification that was adopted by the 2001 Notice 
and that is a consistent with EC case law.  Specifically, the Working Group would suggest 
that the Commission drops the structural/behavioral dichotomy in its entirety and instead, 
focuses on whether the proposed remedy sufficiently addresses the Commission’s 
competition concerns. 

10. The Working Group has provided comments on the following aspects:  

(1) General principles, 

(2) Divestiture (including removal of links with competitors), 

(3) Other remedies (including review clauses), 

(4) Aspects of procedure (phase I and II distinction), 

(5) Divestiture process, purchaser and SPA approval, interim obligations, 

(6) Trustees, obligations following implementation, implementation of other commitments. 

11. The Working Group took into account the changes from the previous notice and procedure, the 
influence of the Merger Remedies Study, the differences to our respective home jurisdictions, the 
conclusions drawn from recent ECJ/CFI judgments, as well as the implications of our substantive 
comments on the Draft Notice for the draft regulation. 

 

II. GENERAL COMMENTS ON THE OVERALL APPROACH OF THE DRAFT NOTICE 

12. The Working Group welcomes the Commission’s efforts to advance their guidelines on 
acceptable merger remedies. 

13. The Working Group appreciates that the approach taken in the Draft Notice allows the 
Commission to clear even large and complicated mergers through sophisticated remedies. It is our 
experience that this is, in specific circumstances, an invaluable advantage for the undertakings 
concerned. 
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14. It is, however, to be noted, that the Draft Notice is considerably more detailed and specific than 
the previous Notice from 2001.6 On the one hand, the clear guidelines provided for by the Draft 
Notice simplify, without doubt, entering into negotiations about commitments and trustee 
mandates. On the other hand, this development holds the danger of the process being further 
mechanized and flexibility being restricted or even lost. The Model texts add to the 
aforementioned risk, as it is now required under Section 3 of the Draft Regulation that parties 
substantially explain and justify any deviations from the Model texts. 

15. To mitigate against this danger, the Working Group urges the Commission to incorporate three 
guiding principles into its guidance. 

16. The first guiding principle is flexibility.  It is critical that the Commission retain flexibility as part 
of the remedy review process for it to be credible and workable, particularly since the competition 
issues that arise for any particular merger will be fact specific to that case.  For example, a 
remedy that may not have been feasible to address issues for one merger might be feasible to 
address the same type of issues in another transaction due to different market facts.  Thus, the 
basis of agreeing to merger commitments should be and remain open to negotiation.  As noted by 
the United States Department of Justice (US DOJ) in its own remedy guidance, “Remedies Must 
Be Based upon a Careful Application of Sound Legal and Economic Principles to the Particular 
Facts of the Case at Hand … . Basing remedies on the application of sound economic and legal 
analysis to the particular facts of each case avoids merely copying past relief proposals or 
adopting relief proposals divorced from guiding principles.”7 

17. The second guiding principle is that remedies should be designed to restore competition and not 
to protect competitors.  As noted by the US DOJ, remedy provisions should “promote 
competition generally rather than protect or favor particular competitors.”8  This is particularly 
important for the Commission to understand when it market tests remedies proposed by merging 
parties.   

18. The third guiding principle is that the Commission must only accept remedies that address 
identifiable and verifiable competitive concerns. This follows from the principle of 
proportionality enshrined in Article 5(3) of the EC Treaty. As the Draft Notice makes clear, “It is 
the responsibility of the Commission to show that a concentration would impede competition.  
The Commission communicates its competition concerns to the parties to allow them to formulate 
appropriate and corresponding remedies proposals.”9  The Commission may therefore not request 
remedies to address concerns that are merely theoretical.10 

                                       
6 Commission’s Notice on remedies acceptable under the Council Regulation (EEC) 4064/98 and under the Commission 

Regulation (EC) 447/98, OJ 2001, C 68/3. 
7 See Antitrust Division Policy Guide To Merger Remedies, U.S. Department of Justice Antitrust Division, 10.2004, pp. 3-4, 

http://www.usdoj.gov/atr/public/guidelines/205108.htm (US DOJ Merger Remedy Guidelines). 
8 Id. at 5. 
9  Draft Notice, paragraph 6. 
10 See also id. at 3. 
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19. The Working Group also cautions the Commission about losing sight of the specific case at hand, 
the strict application of the Notice and the Model texts leading to treating unequal cases alike. 

20. The Working Group submits that the Commission should, in adherence to the proportionality 
principle, strike a sensitive balance between the simplification of the procedure for the 
Commission, resulting in shortening the duration of merger procedures and the time and effort as 
well as the expenses of the parties to the merger. Furthermore, it is doubtful whether the 
increasing effort and burden on the parties in connection with remedies will lead to the desired 
effect of remedies on competition in the future. A certain flexibility should be preserved anyway. 

 

III. GENERAL PRINCIPLES 

21. The Draft Notice mentions the new SIEC test without commenting on any specific changes in the 
Commission’s remedies policy that could be triggered by this new test.  This is in line with the 
Commission’s previously declared thinking, according to which the previous dominance test did 
not leave any “gap” that would have had to be closed by the SIEC test but that rather, the 
introduction of the SIEC test was only a clarification of the pre-existing scope of the ECMR.   

22. In addition, even if a case such as the famous Babyfoods (Heinz/Beech-Nut)11 unilateral effect 
case were now for the first time covered by the ECMR, it would remain unclear what general 
effect this extension of the scope of the ECMR could or should have on the Commission’s 
remedy policy.  In principle, potential remedies aiming to replace any arguable competition lost 
by a merger are the same irrespective of the positions of the merging parties.   

23. According to the last sentence of paragraph 4, the principles set out in the Notice will generally 
also apply to remedies submitted to eliminate competition concerns identified under Article 2(4) 
ECMR.  This is surprising given the considerable difference between competition concerns under 
Article 2(4) ECMR and competition concerns under Article 2(3) ECMR, which had previously 
been acknowledged by the Commission.12 

24. The Draft Notice should be applauded in pointing out, already in the very beginning, that any 
commitments, even divestiture commitments, which are generally one of the most effective types 
of commitment, can be accepted only if their implementation is certain and their effects will be 
workable and lasting.  This statement certainly reflects some of the results of DG Competition’s 
Merger Remedies Study and is consistent with the views expressed in other jurisdictions such as 
the United States.13  Our detailed comments on the conditions for the acceptability of divestiture 
commitments are provided below at paragraphs 40 et seq. 

25. The Working Group welcomes that the Commission in their assessment of the burden of proof in 
merger remedy cases took into account the recent developments in case-law.14 As the Draft 

                                       
11  FTC v. H.J. Heinz Co., 246 F. 3d 708 (D.C. Cir. 2001). 
12 See, e.g. Case IV/M.1327 – NC/Canal+/CDPQ/BankAmerica, paragraph 42. 
13 See US DOJ Merger Remedy Guidelines; Federal Trade Commission Statement of the Bureau of Competition on Negotiating 

Merger Remedies, http://www.ftc.gov/bc/bestpractices/bestpractices030401.shtm (FTC Merger Remedy Guidelines).   
14 Case T-87/05 – EDP v Commission, paragraphs 62 et seq. 

http://www.ftc.gov/bc/bestpractices/bestpractices030401.shtm
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Remedies Notice clarifies, the CFI has rejected the concept of burden of proof that the 
Commission established in the previous Remedies Notice (paragraph 6), because under the 
wording and concept of the ECMR, commitments offered modify the notified proposed 
concentration. Thus, following a remedy offer, the Commission has to re-assess the proposed 
concentration including the offered remedies in the same way as it previously assessed it without 
remedies. It would be more helpful to the merging parties and their legal advisers, however, if the 
Commission substantially described the burden of proof in their final version of the Notice. 

26. As it is also pointed out correctly in the Draft Notice, only the parties have all the information 
necessary for the assessment of both the initially notified proposed concentration (without 
remedies) and the notified proposed concentration as modified by the remedy offer.  The intended 
introduction of a Form RM in parallel to the Form CO is therefore, in principle, absolutely 
coherent.  However, in practice, excessive information requirements can become tantamount to a 
burden of proof.  Thus, special care needs to be taken to keep the information requirements in 
Form RM to the minimum that is absolutely required for the Commission’s assessment of the 
effectiveness of the commitments.  In particular, any information sought by the Commission 
should be narrowly tailored to assess the effectiveness of the proposed remedy. 

27. Another important improvement following from the CFI’s case-law is the explicit clarification 
that the Commission cannot impose conditions or obligations without commitment offers from 
the side of the parties.15  

28. The Working Group doubts whether the adaptation of requirements under Form RM on the basis 
of waivers, as suggested at the end of paragraph 7 of the Draft Notice, is compatible/consistent 
with the principle of proportionality. 

29. The Working Group points out that the Commission tightens the requirements for effective 
remedies in that they must be capable of being implemented effectively within a short period of 
time. The Working Group agrees that safeguards must be taken against the acceptance of 
commitments that are not capable of being implemented in the foreseeable future, thereby leading 
to market conditions that are contrary to competition law. On the other hand, the further 
tightening of requirements makes the concentration process even more cumbersome to the parties 
concerned. Furthermore, the Commission did not specify their definition of “short period of 
time.” The Working Group therefore recommends, that the Commission clarifies its 
understanding of “short period of time” and that, in defining this term, it takes into account the 
principle of proportionality and the basic right of market participants to merge.  

30. The Commission quotes the CFI’s judgment in GE Honeywell, paragraph 555,16 where it 
describes which requirements structural remedies need to fulfill in order to be acceptable. Firstly, 
the Working Group would like to point out that by stating only “to ensure that the significant 
impediment to effective competition will not materialize” and by omitting the part “in the 
relatively near future”, used by the CFI, the Commission takes a more rigid approach than the 
CFI in assessing remedies.  

                                       
15 See Case T-282/02 – Cementbouw v Commission, paragraph 311; Case T-87/05 – EDP v Commission, paragraph 105; Case T-

210/01 – GE Honeywell, paragraph 52. 
16 Case T-210/01 – GE Honeywell v Commission, paragraph 555. 
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31. Secondly, the Commission does not clearly articulate whether it considers the same standard 
applicable to structural remedies only or whether this test is the benchmark also for other  
commitments. As the judgment does not contain any reason for a limitation of these criteria to 
structural commitments, the Working Group recommends to the Commission to explicitly state 
that this test applies to any remedy offered by the parties, regardless under which category of 
commitments they fall. 

32. The Working Group submits that the Draft Notice should make clear that the requirement that 
remedies have to address “all” competitive concerns, does not mean a complete reversal of all 
conceivable effects brought about by the notified concentration, but just fulfillment of the tests 
for phase I and phase II remedies set out in paragraphs 76 and 85 of the Draft Notice, 
respectively. The standard to accept remedies, which the Court of First Instance established in GE 
Honeywell, and the Commission now implements in the Draft Notice on Remedies is very high 
and strict. The burden on the parties proposing remedies is enormous.  

33. As in the previous notice, the Commission states its preference for structural over behavioral 
commitments.17 This preference appears to abandon the 4-pronged ‘effect-based’ classification 
embraced by the Merger Remedies Study (at paragraph 30) in favor of the structural/behavioral 
dichotomy adopted in the 2001 Notice.  An effects-based classification offers a better reflection 
of EC case law18 and widespread economic assessments of EC antitrust law. Furthermore, an 
approach whereby merging parties’ undertakings are identified in terms of their actual and 
specific effects on the affected market would be valuable to illustrate the rationale for conditional 
clearances.   

34. Moreover, the Community Courts have not pronounced behavioral remedies to be acceptable 
only in exceptional circumstances.19 On the contrary, with reference to its previous judgment in 
Gencor,20 the ECJ stated that “the categorization of a proposed commitment as behavioral or 
structural is immaterial and .... the possibility cannot automatically be ruled out that commitments 
that are prima facie behavioral .... may also prevent the emergence or strengthening of a dominant 
position.”21 The Working Group draws the conclusion that the crucial test is whether the proposed 
remedy can sufficiently address competition concerns. The Working Group therefore 
recommends to the Commission to adapt its strict approach accordingly, and to clarify that every 
commitment, be it behavioral or structural, will be accepted whenever the requirements are met. 

35. In the light of the arguments stated above, the Working Group suggests to consider dropping this 
dichotomy (structural/behavioural) in its entirety. It is argued that the dichotomy between 

                                       
17 Draft Notice, paragraphs 15,17, 69. 
18 See Case T-102/96 - Gencor v. Commission, paragraph 319: “The distinction between structural and behavioral remedies is 

immaterial” 
19 See, e.g. Case C-12/03 P – Commission v Tetra Laval, paragraphs 85-89; Case T-87/05 - EDP/Commission, paragraph 100. 
20 Case T–102/96 - Gencor, paragraph 319. 
21 See, e.g. Case C-12/03 P – Commission v Tetra Laval, paragraphs 86. 
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structural and behavioural commitments is based on largely discredited economic theory,22 and 
the also uses undefined terms23. 

36. In addition, the dichotomy between structural and behavioural commitments does not even 
provide, short of being a decisive criterion, any added value.  The relevant test for the 
effectiveness of commitments is whether they remove the competition concerns.  There is no 
cogent connection between this test and the dichotomy of structural versus behavioural 
commitments, not even a workable “rule of thumb” as to the acceptability of commitments, as the 
Draft Notice suggests.  This is illustrated by the fact that in a relatively large number of cases, the 
Commission has accepted commitments which are not straightforward divestiture commitments 
and thus arguably behavioural.  For example, the Commission has accepted the following types of 
commitments: 

• Share divestitures: complete divestiture of a minority shareholding or reduction of a 
shareholding in a competitor below level of control (as opposed to divestiture of a 
majority shareholding and thus transfer of a market position) 

• License/brand arrangements (often in conjunction with toll manufacture agreements): 
divestiture of exclusive pharmaceutical licenses, grant of sublicenses, grant of non-
discriminatory access to non-exclusive licenses for key technologies; divestiture of 
brands; 

• Termination of agreements:  termination of cooperation agreements, dissolution of joint 
ventures, termination of non-exclusive vertical relationships; 

                                       
22 Paragraph 15 of the Draft Notice suggests that the “structure” to which structural commitments ought to relate is the market 

structure, as opposed to market behaviour.  Both terms and the dichotomy between them derives from the “structure-conduct-
performance” paradigm developed by the “Harvard School” economists in the 1930s to 1960s in the context of their theory of 
“workable competition” (for an overview of 18 different concepts of workable competition, see Sosnick, Stephen H., A 
Critique of Concepts of Workable Competition, in: Quarterly Journal of Economy 72 (1958), pages 380-423).  According to 
this paradigm, a certain market structure typically leads to a certain conduct/behaviour of the undertakings in the market, 
which in turn typically leads to a certain overall market performance, measurable (in line with price theory) in terms of market 
efficiency.  In the present submission, it is impossible to recapitulate the evolution of economic theories of competition.  
However, it is clear that economic theory has made considerable progress since the 1960s and that many, if not most of the 
Harvard School’s findings are seen in a very critical light by modern economic theory.  It appears unwise to rest the foundation 
of the EC merger remedy policy on an outdated and largely discredited dichotomy. 

23 There is no definition of market structure vs. market behaviour in the Merger Regulation or anywhere else in European 
legislation or jurisprudence.  In the same vein, the Draft Notice, rather than providing a clear definition of the two terms, only 
states examples for structural commitments, implying that all other commitments are behavioural.  The examples of structural 
commitments that are provided are (in paragraphs. 10 and 17) divestiture commitments and commitments to grant access to 
key infrastructure or inputs on non-discriminatory terms (which latter ones could just as well be interpreted as behavioural 
commitments due to the mere possibility to discriminate), and in addition (in paragraph 61) the commitment to remove a link 
to a competitor.  Even within the “Harvard School”, different scholars entertained a multitude of different definitions of market 
structure vs. market behaviour.  The only consensus that seemed to exist was that a clear dividing line between the two terms 
cannot be drawn, because these two elements are inextricably linked.  For example, in a market that has the two structural 
elements of very few suppliers and closely related products, the phenomenon of price leadership could either be interpreted as 
behaviour or as a third structural element, following directly from the first two structural elements.  A prohibition or clearance 
under conditions and obligations of a concentration under EC merger control law imposes a legal burden on the parties to the 
proposed concentration, so that for reasons of EC constitutional law, there must be a clear legal basis for such a measure.  
Since the dichotomy of structural vs. behavioural commitments is undefined and moreover, as shown above, cannot be 
defined, it must not be of any relevance to the Commission’s assessment as to the acceptability of commitments. 
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• Waivers:  waivers of take-off and landing slots at airports, waiver of exclusive 
pharmaceutical licenses; waiver of rights to vote in or receive information about 
competing undertakings; waivers of technology packages to third parties; gas release 
programs; 

• Access:  grant of non-discriminatory access to key assets;  

• Organizational separation:  separation of functional units within a company or group of 
companies and installation of firewalls, separation of accounts within a company or 
group of companies, separation of legal entities; and 

• Promises of future behaviour:  promise to stop cross-subsidization, promise to stop 
accessing information from a competitor, promise not to increase frequencies offered on 
an air route, promise not to offer products in bundles. 

In each of these cases, the Commission was convinced that the remedies were going to remove 
the competition concerns.  Other merger control regimes with substantive tests similar to the 
SIEC test explicitly also count so-called behavioural commitments to their arsenal of potentially 
acceptable commitments.24 

37. Although Model texts have positive effects on the merger procedure, the Working Group submits 
that issuing detailed guidelines has the danger of further mechanizing procedures at the expense 
of flexibility and the particularities of the individual case.  

38. The Working Group encourages the Commission to provide Model texts, which are, as of now, 
only available in English, in various other languages, in order to enhance applicability for parties.  

39. Due to the different objectives of the Commission’s investigations in phases I and II, it is clear 
that in order to be acceptable, a commitment in phase I must meet stricter conditions than a 
commitment in phase II.  It is therefore also unavoidable that in practice the parties to the 
proposed concentration regularly have to balance the prospect of longer merger control 
proceedings against the burden of offering additional commitments.  We recommend to the 
Commission to assess the effectiveness of remedies in the same manner irrespective of the phase 
of the investigation.  To address competition concerns in phase I, merging parties should not have 

                                       
24 For example, as explained on page 20 of the US DOJ Merger Remedy Guidelines, the US DOJ accepts conduct remedies even 

as stand-alone remedies in cases where a full-stop prohibition of the merger or a structural remedy would sacrifice significant 
efficiencies.  Similarly, in paragraphs. 29/30 of its report of January 2007 “Understanding past merger remedies: report on case 
study research”, the Competition Commission from the United Kingdom explicitly acknowledged that while behavioural 
remedies are generally more complex than structural remedies, they can be effective if sufficient care is taken over their design 
and their monitoring.  It is noteworthy that in paragraphs. 65/66 of the same study, the Competition Commission explicitly 
acknowledges that its findings in relation to behavioural remedies differ from those of the DG Competition’s “Merger 
Remedies Study” and explains this difference with the greater resources and (thus) greater experience of the Competition 
Commission in comparison with DG Competition.  Should this explanation be correct, then DG Competition would infringe 
the principle of proportionality by not dedicating more manpower to the design and monitoring of commitments.  A clearance 
subject to so-called behavioural commitments generally imposes a smaller burden on the parties than clearance under 
divestiture or other so-called structural commitments or even a prohibition. Thus, in accordance wit the proportionality 
principle, the Commission is obliged to prefer so-called behavioural commitments over structural commitments wherever the 
behavioural commitments are sufficient to remove the competition concerns. 
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to offer remedies that go well beyond removing any “serious doubts” within the meaning of 
Article 6(1)(c) ECMR. This would be deplorable, because it would increase the overall regulatory 
cost of EC merger control to the parties involved, overcompensate some of the efficiencies 
created by the concentration, and thereby reduce the competitiveness of the EU as a whole in the 
worldwide context.  The Working Group recommends measures to ensure that in the future, 
Article 6(1)(b) ECMR decisions that are taken after commitments have been offered are closely 
scrutinized for proportionality, e.g. by the Hearing Officer. 

 

IV. DIFFERENT TYPES OF REMEDIES  

 

1. Divestiture of a business to a suitable purchaser  

40. The Working Group encourages the Commission to insert language to reassure practitioners and 
case-handlers that divestiture remedies should not be read to exclude other potentially effective 
remedies. There is no per se rule against non-divestiture remedies and cases should be examined 
on a case by case basis. In particular, there could be situations where non-divestiture remedies are 
more suitable overall than divestiture remedies.  For example, where a merger leads to substantial 
efficiencies that could not otherwise be achieved, an access remedy may allow for such 
efficiencies while still facilitating the emergence of a new competitor or strengthening of an 
existing competitor. 

41. Indeed, with the reform of the Merger Regulation, there may be more situations now where 
divestiture is not necessarily the most effective way to restore competition.  A reference to the 
principle of proportionality as a yardstick to measure the necessity of the remedy in a given case 
should be inserted.  

42. In paragraph 23 of the Draft Notice, the Commission notes that “it may also be necessary to 
include activities which are related to markets where the Commission did not identify 
competition concerns if this is required to create an effective competitor in the affected markets.” 
Although this is partly backed by the outcome of the Merger Remedies Study,25 the Working 
Group notes that according to the European Courts26, the viability of the divested business has to 
be assessed in light of the specific purchaser.  Moreover, with the adoption of the SIEC test, it 
should be clear in the Draft Notice that a business is viable if it allows the suitable purchaser to 
“compete effectively” with the merging parties.  Paragraph 23 as it stands suggests that the 
purchaser has to be able to compete on the market just as the merging parties would do. The 
Working Group suggests that the Commission insert language in paragraph 23 to make clear that 
a divested business is viable if “once divested to a suitable purchaser, the specific competition 
concerns raised by the merger would be eliminated.”  This ensures that the threshold for 
“compet[ing] effectively” is not set unreasonably high. 

                                       
25 Paragraph 39 of the Merger Remedies Study. 
26 Cf. Case T-210/01 – GE Honeywell v Commission, paragraph 555. 
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43. Moreover, some purchasers already have the infrastructure to operate in the industry and are more 
interested in acquiring assets, not necessarily an entire whole business as a “going concern.”27 

44. The last sentence of paragraph 23 may be more appropriately placed in paragraph 26 where the 
Commission addresses the elements to be included into the divested business to make it viable. 
The second sentence could begin, “For the business to be viable, in addition to the divestiture of 
potential carve-outs, it may also be …”  

45. There is a law of clarity concerning the nature and types of “risks” and “uncertainties” referred to 
in paragraph 24, just as was the case in the 2001 Notice.  The Working Group encourages the 
Commission to provide concrete examples of what it considers “risks” and “uncertainties” in 
order to provide better guidance to the business and legal community.  

46. The Working Group is concerned that including all assets which “contribute” to the “current 
operation” may be too broad in that it could go beyond divesting what is needed to remedy the 
perceived competition problem. We also question the proportionality of the requirement that, as 
regards divestiture, also personnel and assets which are currently shared have to be included at 
least in a sufficient proportion to meet the on-going needs of the divested business. Here again, 
the Commission needs to, in accordance with the proportionality principle, strike a sensitive 
balance between the need to assess viability on the one hand and the  time and effort of parties on 
the other hand. Moreover, often prospective purchasers are industry participants (as recognized 
by paragraph 49) that have infrastructure and do not want some or all of such shared personnel 
and assets.  In particular, they may perceive efficiencies by being able to use their existing 
overhead/infrastructure and spread it across a broader base of operating assets. 

47. To take into consideration provisions of the labor laws in Member States that may prevent 
merging parties - de facto or de jure - from freely disposing of their employees and/or forcing 
them to accept transfer to the divested entity and for the Commission to be flexible, one approach 
would be for the Commission to qualify paragraph 25 to indicate that it is only a general principle 
that the divested business must include “all” assets and personnel” and that something less than 
“all” may be acceptable depending on the particular facts, the relevant labor laws and whether the 
employees of the prospective purchaser are sufficient to enable the divested assets to be a viable 
operating entity that replaces the competition lost by the merger.  

48. Furthermore, the Draft Notice does not make fully clear how “shared assets” may be included in 
the divested business.  Paragraph 26 suggests that such assets “may be allocated” to the divested 
business, at least in proportion required to meet the on-going needs of the divested business.  
Whether it is actually possible to break-up common assets or to structurally isolate certain 
common assets and contribute them to the divested business remains to be seen. 

49. The Working Group suggests changing the last sentence from “does not affect the viability” to 
“does not materially affect the viability”.  

50. The Commission’s statement that it is not willing, at the stage of assessing the remedy, to take 
resources of possible buyers into account in order to make a divested business viable, means a 
shift in policy and demonstrates a very rigid approach. Moreover, this statement seems too 

                                       
27 See comment below, paragraphs 50, 53. 
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categorical.  Although the exact purchaser may not be known, there may be various reasons 
(including corroboration through some degree of market testing by the Commission) to expect 
purchasers may be industry participants.  In such cases, it may be preferable to set a more realistic 
divestiture package and then require that the purchaser have, among other things, the necessary 
operational and managerial expertise to compete.  That avoids artificially removing certain 
"shared personnel and assets" from the merged entity in situations where the merged entity needs 
them (and they contribute to efficiencies) and it is reasonable to expect the purchaser will not 
need them.  Similarly, paragraph 30 seems inconsistent with the thrust of paragraph 49, which 
appears to acknowledge that purchasers are often industry participants. 

51. In paragraph 31, the Working Group suggests that a “materiality” test be introduced, if only to 
prevent frivolous disputes between purchasers and sellers and/or the Commission in relation to 
the ‘perimeter’ of the business to be divested.  

52. The Working Group expresses some skepticism about the notion of “viable business” found in 
paragraph 32. At the very least, we would recommend that the Draft Notice uses the concept 
outlined by the Commission in paragraph 31, where the nature of the ‘viability’ of the business is 
considered in light of the purchaser’s own resources. In those circumstances where a crown jewel 
second-best option is offered or, e.g., an upfront buyer is envisaged, the Commission may 
consider ‘viable’ also those business which, as such, would not meet the requirement of 
paragraph 32 but which, if ‘viewed’ in light of purchaser’s resources could be still considered 
viable.  

53. The “clear preference” for a stand alone business (similar to a "going concern" in paragraph 23) 
may be overstating the reality of certain divestiture situations.  Purchasers in some cases do not 
want to acquire entire businesses (including their liabilities), but rather would like to acquire 
particular operating assets/interests and integrate them efficiently into their existing business to 
become a more effective competitor.  The Commission should recognize that this may be the 
most competitively preferable outcome in some cases.  For example, airlines may be more 
interested in acquiring landing slots, than in picking up more aircraft (which are readily available) 
and expensive labour contracts that may come along with acquiring an airline as a going concern. 
At least in the USA and in Canada, many divestitures have been sales of selected assets (not 
necessarily fully fledged stand alone businesses) to existing industry participants. 

54. The Commission states that “in cases of a hostile bid, it may be more appropriate for the parties 
to propose to divest activities of the acquiring company”. A commitment to divest of the target 
company may, in such circumstances of limited information available to the notifying parties 
about the business to be divested, increase the risk that this business might not, after a divestiture, 
result in a viable competitor which could effectively compete in the market on a lasting basis.” 
This statement seems too general. There are unsolicited bid situations where it may be as easy to 
evaluate the target's assets as those of the acquirer. Even if the Commission has uncertainty 
regarding target assets, assets of the acquirer could be offered up as an alternative in the event 
that the target assets do not sell.   

55. The Working Group also believes that the principle of proportionality could also govern those 
other instances where carve outs may be proposed by the merging parties even if scenarios 
different from the two mentioned in paragraph 35 (i.e., strong links and/or partial integration) are 
given.  
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56. The Working Group is of the opinion that the ‘procedural’ treatment of carve-outs should be 
better dealt with in the appropriate Section of the Draft Notice (i.e., paragraphs 111 et seq.).  With 
respect to the substantive assessment of carve-outs, the Working Group believes that carve-outs 
should not be treated any different than all other instances. The guiding principle should be that 
of the viability of in the divested business (including the purchaser, as the case may be) not of 
what is taken away before divestiture.  

57. Paragraph 37 of the Draft Notice correctly focuses on the viability of the business, rather than on 
the stand-alone or ‘on going concern’ nature of the latter. The Working Group considers this to be 
the proper standard and, for this reason, we would suggest a coordination of this paragraph with 
paragraph 32.  

58. The Working Group believes that the Commission’s attitude to accept licenses of IP rights instead 
of divestitures only if the divestitures are impossible, is too restrictive. Instead, the Working 
Group believes that the assessment should be whether the licensing of IP rights would remove the 
competition concerns identified by the Commission.  

59. The 10 year period concerning the non-reacquisition clause was not previously laid down in the 
guidelines, but partly used in practice. The Working Group therefore welcomes the adaptation of 
the guidelines to practical conduct. The Commission may want to consider acknowledging that 
the appropriate period for precluding re-acquisition may vary from industry to industry. For 
example, a shorter period may be appropriate in industries that are subject to rapid technological 
change and innovation as compared to mature, stable industries with little recent history of entry 
or expansion. It also has to be taken into account that competition in many markets emerges from 
Asia/China/India. The Working Group therefore suggests that this condition is framed as “up to 
10 years.” This will also account for the fact that it is difficult to reconcile such a 10-year term 
with the 7-year term contemplated at paragraph 73, where the Commission seems to say that, at 
certain conditions, after 7 years, conditional decisions may be re-examined because it may be 
presumed that a significantly long period of time shall have elapsed.  

60. The Working Group welcomes the strengthening of the Crown Jewel concept (the Working 
Group prefers the term “Alternative Commitment”) in the EU, although we also believe that it in 
the interest of proportionality, it is important that the Commission make clear that it does not 
require the “Crown Jewel”/Alternative Commitment to be more valuable than any first alternative 
offered by the parties  Indeed, it would be desirable that the Commission explicitly state that as 
long as the second alternative is capable of removing the “significant impediment” to 
competition, it will be an acceptable second alternative.  

61. Clarification by the Commission would be consistent with the US DOJ view, which is that the 
“the divestiture of crown jewel assets [should not] exceed the assets necessary to remedy the 
competitive problem.”28  Rather, the divestiture package should “(a) solve the competitive 
problems with the proposed merger and (b) be sufficiently attractive to viable purchasers.”29 

                                       
28  See US DOJ Merger Remedy Guidelines, IV. H. 
29  Id.  While the US DOJ rejects the Crown Jewel Concept in the US DOJ Merger Remedy Guidelines because of the danger that 

the remedy being sought will be broader than necessary to address competitive concerns, the FTC does implement Crown 
 

 (continued…) 
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62. The Working Group also believes that the Commission should take note of the purchaser 
manipulation concern that the US DOJ correctly identified in its Merger Remedy Guidelines --
“Crown jewel provisions also provide an opportunity for purchaser manipulation. If there are only 
a few potential purchasers and they are aware of the crown jewel provision in the decree, they 
may intentionally delay negotiating for the agreed-upon divestiture assets so that they may later 
purchase the crown jewels at an attractive price.”30 In light of this concern, it is important that 
when investigating the viability of the remedy (market test) and/or making a public version of the 
merger decision available, the Commission should take all measures aimed at preventing risk of 
purchaser manipulation, even if this may affect third parties’ right to comment on the remedy 
and/or know the details thereof.  

63. The Commission should also take into consideration that applying hold separate measures to 
crown jewel assets means delaying efficiencies for the merged entity in respect of such assets.  As 
a result, the concern about deterioration of the to-be-divested assets should be tempered in the 
case of crown jewel assets, since parties rarely intend or expect that they will have to divest such 
assets and therefore normally have the incentive to maintain such assets in optimal condition.  As 
such, there may be cases where, on balance, the overall best economic outcome is to allow the 
efficiencies from integration of crown jewel assets (i.e., no holding separate the crown jewel 
assets from the merger entity) where there is no genuine risk of deterioration of such assets. 

64. The Working Group recommends to the Commission to amend the Draft Notice to the effect that 
it does allow for financing by the vendor as long as terms of the agreement do not fetter 
independence of the purchaser or require disclosure of commercially sensitive information to the 
vendor.  

65. The Working Group also recommends that the Commission places more emphasis on a proposed 
purchaser’s business and investment plans rather than having “proven relevant expertise.” In 
addition, the stated preference for industrial, rather than financial, buyers is not appropriate in 
many cases. Moreover, a financial buyer will generally result in maintaining the same number of 
competitors relative to the pre-merger situation, whereas an industrial purchaser will often reduce 
the number of competitors. Moreover, nowadays, a financial purchaser is often similarly 
equipped to run sophisticated businesses as exhibited by the growth of private equity firms.   

66. The Working Group also notes that paragraph 49 appears inconsistent with some of the preceding 
paragraphs (such as paragraph 30) which suggest that the identity of the purchaser is not taken 
into account in formulating a remedy. 

67. With the “fix-it-first” remedy, the Commission introduces a new concept. We would caution the 
Commission to not require a “fix-it-first” remedy unless the Commission has identified 
competition issues that have been articulated to the parties.  In other words, no remedy should be 
required when there is not a competition problem that is merger specific that needs to be 
remedied.  

                                       
(continued) 
 

Jewel provisions at times in its merger remedies as noted in the FTC Merger Remedy Guidelines.  For a further elaboration on 
the differences between the US DOJ and the FTC with respect to their approach regarding merger remedies, see Annex 2. 

30 Id. 
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2. Removal of links with competitors  

68. Paragraph 59 raises some concerns as to the consistency of the Draft Notice.  For example, it is 
difficult to reconcile the statements made by the Commission in paragraph 59 with the 
purchaser’s ‘fitness test’ in paragraph 48 (i.e., the purchaser must be independent and 
unconnected with the merging parties). The Working Group suggests that the Commission adopts 
the approach taken in Paragraph 59.  That is, if the minority stake is structured in a way where no 
influence can be exercised (e.g., no management role, no board seats, no information rights), then 
the remedy should be viable, provided it addresses the Commission’s competitive concerns.  

69. The Working Group encourages the Commission to modify the Draft Notice so that the waiver of 
rights is not permanent but rather limited to a maximum of 10 years.  This is consistent with other 
parts of the Draft Notice, which permit a reacquisition of the divested assets after 10 years,  The 
final Notice should also clarify that rights return and waivers lapse respectively on disposition of 
minority holdings to non-related third parties.  

 

3. Other remedies  

70. In paragraph 61 of the Draft Notice, the Commission acknowledges that other types of 
commitments than divestitures or removal of links with competitors may be acceptable “in 
circumstances where the other remedy proposed is equivalent in its effects to a divestiture”.  The 
condition added by this half sentence is new.  It also contradicts the Commission’s previous 
remedy practice, which, as set out above, was by no means limited to divestitures and quasi-
divestitures. As has been shown above, the principle of proportionality obliges the Commission to 
not insist on divestiture or quasi-divestiture remedies in cases where other, less burdensome 
commitments are sufficient to remove the competition concerns. 

71. It should thus be applauded that in paragraphs 62 et seq. of the Draft Notice, under the heading of 
“access remedies”, the Draft Notice covers quite a wide range of different remedies, all of which 
aim at facilitating market entry by competitors.  It is submitted that within the thus widely defined 
category of “access remedies”, two sub-groups should be differentiated, namely 

• waiver commitments, under which the parties give up rights or assets to the benefit 
of all players in the market (so that these commitments are somewhat comparable to 
divestiture commitments and less problematic – this is probably what the 
Commission had in mind in the abovementioned quote from paragraph 61 of the 
Draft Notice), and  

• sharing commitments, under which the parties promise to share the rights or assets 
with other players (which raises the difficult question of the conditions under which 
the sharing takes place, so that these commitments are only effective if they are 
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secured by an enforceable arbitration procedure or if they are constantly monitored 
by a Regulatory Authority or by the Commission).31 

72. In order to maximize the guidance provided, the final version of the Notice should, rather than 
just listing different kinds of potentially acceptable remedies, also explain the conditions under 
which and the likelihood that the individual types of remedies will be acceptable.  One possible 
conceptual framework for such guidance could be derived on the basis of the Merger Remedies 
Study.  As it explicitly sets out on page 19, the Merger Remedies Study used a classification of 
commitment types different “from the other distinctions often used in analysing remedies:  it is 
different from the common dichotomy of structural and behavioural remedies, and also slightly 
different from the often-used distinction between divestiture and non-divestiture commitments.”  
Thus deliberately, the Study distinguished as main categories the commitments to (i) exit from a 
joint venture, (ii) transfer a market position, and (iii) grant access to key assets (such as e.g. 
infrastructure, technology, distribution networks). 

73. This categorization is consistent because it is based on the beneficiary/-ies of the commitment.  
For commitments to exit from a joint venture (and other, similar separation commitments), the 
beneficiary is the company that has to be separated from the merged entity.  For transfer 
commitments, the beneficiary is the acquirer of the transferred market position.  For access 
commitments (under the wide definition set out above), the beneficiaries are all interested third 
parties contemplating market entry.  Because the degree of uncertainty increases the less well-
defined the beneficiary/-ies is/are, one would expect separation commitments to be more efficient 
than transfer commitments, and these in turn to be more efficient than entry-enabling 
commitments.  Indeed, for the sub-groups of the more general categories that the Merger 
Remedies Study covered, the Merger Remedies Study confirmed this expectation, as the table 
below shows. 

                                       
31 See M.3570 (Piaggio/Aprilia of 22 November 2004) where the Commission accepted a remedy consisting in the offer to 

supply, for an indefinite duration and under competitive terms and conditions, Piaggio’s most advanced product to all 
competing motorbikes manufacturers that express interest.  The Commission concluded that the remedy granting the supply to 
competitors of Piaggio’s most advanced 50cc engine would address the horizontal concerns in the affected market more 
effectively than other, purely structural remedies. In particular, a divestiture of a stand alone business was not workable, since: 
(i) there was no production plants to divest and the competing manufacturers were not attempting to expand their capacity, (ii) 
the market expressed no interest for a solution involving the divestiture of a brand, which would have also raised an issue of 
proportionality as it would have significantly affected a number of markets in which no competition concerns were identified. 
The Commission concluded that the availability of this engine to competitors at competitive conditions would enable some of 
them to exercise more effective competitive constraint on the merged entity's position and its ability to raise prices by 
widening the range of engines available for their models. 
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Overview of the number of “effective”, “partially effective”, and “ineffective” remedies 
according to type 

Transfer Exit from JV Access Type 

Effect 
# % # % # % 

Effective 36 56 10 77 2 40 
Partially 
effective 

16 25 1 8 2 40 

Ineffective 4 6 0 0 1 20 
Unclear 8 13 2 15 0 0 
Total: 64 100 13 100 5 100 

Source: Study, page 135.  Excludes three very heterogeneous remedies. 

74. It is submitted that any commitment that does not grant a lasting and irrevocable benefit to at 
least one other company in one of the three ways outlined above but rather makes the benefit 
dependent on the combined entity’s continuing goodwill is unacceptable.  This is because 
competition between market players can only take place when they are sufficiently independent 
from each other. 

 

4. Review Clause  

75. Similar to the commitment-related parts of clearance decisions, later Commission decisions 
modifying the imposed conditions or obligations should be published.  That way, the Commission 
could publicly demonstrate its insistence in principle on the fulfilment of remedies while at the 
same time displaying flexibility.  In addition, other market players could continue to monitor the 
merged entity’s market behaviour, thereby rendering the commitment effective. 

76. In the view of increasing the burden on the parties for the negotiation and implementation of 
commitments it would be desirable if the Commission completely renounced on remedies in 
cases of less harmful competition concerns, e.g. by introducing a kind of de minimis rule. 

77. The Working Group would also encourage the Commission to issue further guidance on how it 
intends to proceed in situations where on the basis of a review clause it will be entitled to change 
on its own initiative the commitments, other than the structural remedies, originally proposed by 
the parties and accepted by the Commission with the clearance decision.  

 

V. ASPECTS OF PROCEDURE FOR SUBMISSION OF COMMITMENTS  

78. Footnote 87 should be amended by making reference to Article 19(1) instead of Article 18(1) of 
the Implementing Regulation.  

79. The right to be heard of the parties to the concentration requires the Commission to provide to 
them a detailed account of the results of the market test.  If necessary to avoid identification of 
third party respondents by the parties to the concentration, the Commission may provide to them 
only non-confidential versions of the replies to the market test questions.  However, a summary 
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of market test results is generally insufficient because it does not allow the parties to the 
concentration to reconstruct the Commission’s ultimate verdict on the offered commitments.  

80. The Working Group recommends to change the Commission’s practice described in paragraph 83 
of the Draft Notice to the effect that wherever a commitment is unnecessary, the Commission 
ignores it or explicitly states in the decision that it has been rejected as unnecessary.  The current 
practice of taking note of unnecessary commitments without making them binding by way of 
conditions and obligations creates legal uncertainty, because it cannot be completely excluded 
that non-fulfilment of such take-note commitments could justify a revocation of a clearance 
decision under Article 6(3)(a) or 8(6)(a) ECMR. 

 

1. Phase I  

81. It is important that the Commission articulate in a concise and coherent way its competitive 
concerns so that the parties may meet the requirements laid out by the Commission in Paragraph 
78.  Moreover, given the short time frame in Phase I and to ensure that neither the parties nor the 
Commission are disadvantaged during this time frame and have a sufficient amount of time to 
evaluate the proposed remedies, the Working Group would encourage the Commission to engage 
the parties regarding a discussion of these issues as early as possible in “state of play” meetings, 
as envisioned by the DG COMPETITION Best Practices and as noted in footnote 11 of the Draft 
Notice.  

 

2. Phase II  

82. The Working Group agrees with the Commission’s receptiveness to discuss suitable 
commitments in advance of the end of the 65 working day period as laid out in Paragraph 88 of 
the Draft Notice and encourages the Commission to be as transparent and flexible as possible in 
these discussions so that the parties understand the competitive issues that need to be remedied. 

 

VI. REQUIREMENTS FOR IMPLEMENTATION OF COMMITMENTS  

83. The Working Group welcomes the additional guidance given by the Commission in the Draft 
Notice. The guidance is practical and will be helpful to parties considering the divestment 
process. 

84. The Working Group suggests that each case still needs to be considered on its merits, as some 
businesses are better capable than others of being “held separate” during the divestment process.  

 

1. Divestiture Process  

85. The Commission states that it will normally consider a period of around six months for the first 
divestiture period and an additional period of three months for the trustee divestiture period as 
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appropriate.  A period of further three months is normally foreseen for the closing of the 
transaction. 

86. Although the Commission emphasizes that these periods may be modified on a case-by-case basis 
(in particular they may be shortened), it is important that these periods should not become the de 
facto periods. Indeed, a shorter period may be achievable for the first divestiture period, but, 
conversely, there may be compelling reasons why the parties should have further time within 
which to divest the business before that task is handed to the Divestiture Trustee. Notably, past 
experience of the Working Group Members has shown that periods significantly exceeding the 
six months did not have a detrimental impact on the effectiveness of the commitment. 

87. The Working Group further recommends that the final version of the Notice includes more detail 
on the circumstances which would suggest a shorter divestiture period. The Draft Notice only 
refers to "uncertainty". As all transactions generate uncertainty, it would be desirable that the 
final version points to specifics such as: dissipation of assets, customer churn, key employee 
departures etc.  

88. The period for closing may have to be adapted in the case of an up-front buyer, depending on any 
State requirements that may have to be fulfilled prior to closing. 

 

2. Approval of the purchaser and of the sale and purchase agreement  

89. The Commission states that it will further analyze whether the underlying assumptions of the 
purchaser appear plausible according to the market circumstances. It seems to us that although the 
Commission will have obtained a great deal of market information during the course of its 
procedure, this is a heavy burden for the Commission to take on.  Whilst the Commission should 
not be seen as a “go-between” for the seller and the purchaser, perhaps the Commission might 
add here that in cases of doubt, the Commission will seek further information, for example from 
the merging parties and from further market testing, in order to be satisfied as to those underlying 
assumptions. 

90. The Commission balances the satisfaction of the purchaser requirements with possible merger 
control difficulties. The Working Group submits that this should be stated only to relate to the 
territory of the EU, and that the Commission should be prepared to work at an early stage with 
any National Competition Authority that expresses concerns. This dialogue should take place 
before the Commission reaches a view on whether the proposed purchaser satisfies the purchaser 
requirements. 

91. The Working Group suggests that the Notice identifies what happens when the Commission 
determines that the purchase and sale agreement is defective (i.e. not in keeping with the 
commitments), but the purchaser is acceptable. The Draft Notice does not address this question.  

 

3. Obligations of the Parties in the interim period  

92. It seems to the Working Group that it would not always be necessary, when preserving the 
divested business, to maintain it in the “same” conditions as before the concentration, because the 
needs of the business may change after that time. For example, the business may need to make 



 

20 

administrative changes in order to deal with changes to the tax regime under which it operates, or 
it may need to re-allocate resources from a declining product area to a developing one. We agree 
that the business should be maintained pursuant to good business practice, but we suggest that 
“similar” is more appropriate than “same” and that the Monitoring Trustee would be best placed 
to oversee any significant decisions concerning the conditions under which the business is kept. 

93. The separation of IT systems is one of the most difficult aspects of the carve-out process.  We 
agree that these issues should be decided on a case-by-case basis, but the experience of the 
Monitoring Trustee will be important to ensure the efficient administration of the process. 

 

4. The Monitoring and the Divestiture Trustee  

94. The Working Group notes that the Draft Notice gives no explanation concerning the process to be 
followed when the Monitoring Trustee and the parties disagree on proposed actions. It would be 
desirable that a dispute resolution exists for these situations. A clarification to the extent of 
whether the arbitration mentioned in paragraph 127 also applies to the situations described above. 
On the other hand, whilst arbitration can be an efficient and effective way to deal with disputes, 
this should be without prejudice to the parties’ rights to seek resolution of disputes before the 
Courts. 

95. It would be desirable for the Commission to incorporate at least the substantial powers and 
obligations of the trustees and the hold separate managers into the text of the regulations in order 
to establish the corporate basis of such positions.  Otherwise, the lack of expressed legal basis of 
the trustees might cause company law problems in respect of the appointment, representation 
rights and liability rules of the hold separate managers and the monitoring trustees. This is 
particularly true  in jurisdictions, where (i) a general power can not be given to third persons to 
represent the company, and /or where (ii) shareholders can not instruct board members directly.   

96. It is also important for the Commission to make clear that the representation right of the 
monitoring trustee or of the hold separate manager is duly established.  Otherwise, there is a risk 
that minority members and /or creditors of the company to be divested (if any) can challenge the 
trustee’s conduct. 

97. The Merger Remedies Study showed that the Monitoring Trustee needed specific experiences. 
The results of the Merger Remedies Study suggest that investment banks do not possess the 
necessary competences, to accomplish these monitoring tasks (this complies with US 
experiences, where industry-specialists are asked to hold these positions). The Working Group 
welcomes therefore, that the Commission names investment banks to be particularly suitable for 
the position of divestiture trustee, instead of the position of Monitoring Trustee.  

98. It would be helpful if the Commission could make available a directory of those parties that have 
acted as trustees in previous cases.  As a new party acts as a trustee for the first time, their details 
may be added to the directory.  This would help to ensure that in any particular case, parties are 
able easily to identify and negotiate with a range of potential trustees operating across the EU.  
This would be particularly helpful for larger companies that might use a range of auditing firms 
and investment advisers, which would be excluded from acting as a trustee for conflict of interest 
reasons. 
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99. Although it might be desirable to strengthen the position of the Trustee with respect to the parties 
to ensure that the commitments are adhered to, this measure has already proved to be and might – 
as deviation is more limited under the new model texts - very cost-intensive for the parties. The 
Working Group suggests that the Notice recognizes that the obligation of the parties is to provide 
normal course financing, capital, etc. Extraordinary expenditures beyond a monetary level 
stipulated in the preservation agreement/commitments should be subject to approval of the 
parties. The parties should not be obliged to sign a "blank cheque" to the interim management. 

100. Paragraph 116 of the draft notice sets out five main tasks of the Monitoring Trustee.  Two of 
these relate to overseeing the parties' efforts to find a purchaser, including serving as a point of 
contact for prospective purchasers.  In that regard, the Merger Remedies Study suggests that 
parties may not seek out the best purchaser from a competition perspective.  However, given that 
the Commission retains the right to approve whether the proposed purchaser will resolve the 
competition concerns (and if the parties do not effect the divestiture in the initial sale period, a 
Divestiture Trustee can effect the divestiture at no minimum price), it may be worth considering 
whether too much involvement by the Monitoring Trustee in the initial sale process could in some 
cases unnecessarily slow down that process.  

101. Paragraph 118 of the Draft Notice states that the divestiture trustee may add in such terms and 
conditions (e.g., representations, warranties, indemnities) as the trustee "considers appropriate for 
an expedient sale".  While giving the trustee some flexibility in this regard is inevitable, it may 
also be worth recognizing that the parties themselves, with their industry experience, may be able 
to provide useful input into determining appropriate terms and conditions of a trustee sale.  

102. Paragraph 120 states that the "monitoring trustee shall be in place immediately after the 
Commission decision. Therefore, … the commitments normally have to foresee that the notified 
concentration can only be implemented once the monitoring trustee is appointed."  This raises the 
question whether such a provision is sufficient to ensure that the monitoring trustee is in place in 
a timely manner.  This question is particularly important in the face of the Commission’s 
Remedies Study that found: 

• in almost every cases there was a monitoring trustee appointed; 

• monitoring trustees play important role in divestitures; 

• in approximately 40 % of the cases the trustee gained its mandate too late; and 

• the role of the trustees was several times ambiguous 

Additionally, the Working Group suggests that the commencement of the mandate of the hold-
separate manager and the monitoring trustee shall be connected. 

 

5. Obligations of the parties following implementation of the divestiture  

103. The Working Group questions whether it is necessary to require a monitoring period of up to ten 
years in the case of divestitures.  If the concern is ensuring that a divestiture has been fully 
completed, this presumably can be verified within, at most, a matter of months of the divestiture.  
As such, it may assist if the Draft Notice clarified the extent to which this ten year period is 
intended to apply to divestitures. The Working Group suggests that the final Notice specify that 
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the Commission will limit its requests for follow-up information to only such information as is 
reasonably necessary for monitoring the implementation of any remedies. The period of time 
should be also shortened from the suggested 10 year period to a 5 year period.  

104. Paragraph 18 of the Model for Divestiture Commitments provides for a one week notice to 
provide list of possible/proposed Trustees. The Working Group holds that this time frame is 
completely unrealistic, taking into account the problems in finding suitable Trustees, resulting 
from the neutrality requirement as well as the requirement that a Trustee cannot work for the 
undertakings in question for a substantive time period after the termination of the Trustee 
mandate. 


