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Comments on the Commission’s Draft Remedies Notice from a Former Official with a 
National Competition Authority. 
 
 
I welcome the opportunity to comment on one of the most important aspects of merger 
control. 
 
The Form RM 
 
The information that the Commission requires in the Draft Notice is entirely reasonable from 
a corporate law perspective. It is apparent that corporate lawyers will have to draft the Form 
RM. As a result, this may mean a fundamental change for some competition lawyers, who 
have worked alone and may have had their commitments rejected by the Commission in past 
cases, since the commitments may not have had all the necessary corporate law information. 
 
The Draft Notice 
 
Can Commitments be Accepted During Phase I? 
 
Given the fact that commitments must alleviate the “serious doubts” regarding the 
concentration’s compatibility with the common market, is it possible to submit commitments 
in Phase I and have the Commission deal with them in Phase I? It may be, given the time 
constraints, that commitments can only be effectively evaluated and market tested by the 
Commission in Phase II, which has more time for these procedures.  
 
At first blush, the list of items to be included in the commitments, as set out in the Form RM, 
may mean that in certain cases, commitments can be accepted in Phase I. However, it appears 
likely that no matter how clear the commitments are in Phase I, the time constraints will mean 
that all cases will have to move into Phase II just to deal with the commitments, particularly 
with regard to the market testing of the commitments. 
 
Cleary Raise the Competition Problems Early On 
 
Parties have to volunteer the commitments (paragraph 6), which means that the Commission 
must clearly point out the competition problems. This usually occurs in a 6(1)(c) decision, but 
if there is a genuine chance of  having commitments accepted in Phase I, the Commission 
must clearly present the competition problems at en early stage to the merging parties, so that 
the merging parties can submit commitments. However, given the time constraints in Phase I, 
as stated above, it may not be logistically possible to accept commitments in Phase I. 
 
 
Potential Purchasers 
 
It is questionable whether the assessment of a potential purchaser can be done during Phase I, 
since it is likely that in most cases the Commission will want to market test the potential 
purchaser, in terms of getting third party views on the suitability of that potential purchaser. 
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With respect to the “fix-it-first” remedies (paragraph 56-57), the Commission may consider 
the financial resources of the proposed purchaser, as stated in paragraph 30. It is hoped that 
the Commission will consider the fact that certain markets may be considered declining 
markets and hence all the companies in this market will be under financial constraints, 
including the merging parties. In fact, the rationale behind the concentration being examined 
may be consolidation in a declining market with a view to reducing costs and achieving 
economies of scale and scope. In such a situation, will the Commission treat a proposed 
purchaser with a less than robust financial performance in the last two years as a purchaser 
who is not suitable? Hopefully, that will not be the case, given the reality that many 
concentrations occur in declining markets. 
 
10 Year Cooperation Clause 
 
Paragraph 125 allows the Commission to request information from the parties 10 years after 
the adoption of the decision accepting the commitments. This is a 10 year cooperation clause, 
in effect. Is this proportionate? If the case involves the divestiture of a business and there is a 
prohibition on the reacquisition of the divested business for a period of 10 years, as stated in 
paragraph 43, is there a need for this 10 year cooperation clause? 
 
If the main purpose of this clause is to ensure that there is no reacquisition of the divested 
business, surely the reacquisition of the divested business will be a breach of the 
commitments and will trigger the Commission’s power to request information on that basis. A 
reacquisition of the divested business will come to the notice of the Commission through the 
press or perhaps by way of a complaint. As a result, in the divested business context, this 
clause seems unnecessary and disproportionate.  
 
For other non-divested business commitments, the clause may be necessary to allow the 
Commission to monitor compliance, but surely, even in those cases, this power to request 
information will be in the commitments themselves and the Commission will not need this 
clause. This clause appears to be an unnecessary extension of the Commission’s powers and it 
is respectfully requested that the Commission reconsider the necessity of this clause. 
 
 
 
 
 
I have enjoyed being able to assist the Commission in developing a new Remedies Notice. I 
would be pleased to provide further details on the comments, if required. 
 
 
 
A Former Official with a National Competition Authority 
 
 
 
 
 


