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Observations by the AFEP 
 

 
On 24 April, the European Commission launched a consultation concerning the remedies 
likely to enable the completion of merger operations raising difficulties. AFEP welcomes this 
approach, which follows on from the “merger remedies study” published by the Commission 
in October 2005 to assess the implementation thereof and improve them taking into account 
European case law and as well as practical experience.  
 
AFEP represents at present more than 85 of the top private sector companies operating in 
France. The stock market value of the French listed companies which belong to AFEP 
amounted in 2006 to 1300 billion euros, with more than 4,9 million employees, and a 
combined turnover of over 1150 billion euros. 
 
The guidelines proposed by the Commission are considered to be satisfactory overall, and 
properly convey the spirit of dialogue which must prevail throughout the process of defining 
the commitments which will make it possible to resolve competition problems, so facilitating 
mergers, which are a part of company life. However, the themes tackled call for comments by 
companies, both in relation to various provisions relating to structural commitments and in 
relation to behavioural commitments. 
 
 
STRUCTURAL COMMITMENTS 
 
Companies’ comments as regards structural commitments relate to transferred personnel, the 
non-reacquisition clause and the types of possible buyers. 
 
Transferred personnel  
 
The Commission specifies the scope of the business to be divested, which must include all of 
the assets and all of the personnel contributing to the viability and smooth running of the 
business. 
 
Without challenging such a definition, companies think it necessary to provide clarification 
regarding the personnel which must be transferred (§26). In fact, it often happens within a 
company that certain members of staff cover various functions. As the Commission mentions, 
some people can be in charge of IT or technology sectors dedicated to several departments 
within the same structure.  
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Based on the Commission’s definition whereby the people whose functions are essential for 
the business must be included in this operation, it also appears necessary to specify that the 
function referred to must be their main function. This enables the personnel concerned to be 
defined at the same time as avoiding too many transfers, which would risk affecting the rest of 
the business. 

 
Non-reacquisition clause 
 
The Commission considers in §43 that the commitments must normally make it impossible to 
recreate influence on the market for ten years following the asset transfer or repurchase.  
 
Although there is no question here of challenging the principle of specific follow-up for 
structural commitments in order to ensure the effectiveness of the transfer, the envisaged 10 
year period for maintaining the market unaltered may, on the other hand, seem excessive.  
 
In fact, the market, which can change rapidly depending on technological advances and 
emerging actors, should not be made inflexible, especially at a time when the Commission is 
seeking to make it more flexible by stimulating competition.  
 
The types of possible buyers 

Among the various criteria taken into consideration to determine the appropriateness of a 
buyer, the Commission indicates a preference in §49 for an industrial rather than a financial 
solution.  

While recognising the validity of such an approach in most situations, companies would like 
the Commission not to restrict transfer opportunities. Companies favour industrial solutions, 
which are synonymous with durability for the business concerned, and may, on the contrary, 
have doubts about acquisitions where the objectives might be short-term and essentially 
financial. Nevertheless, it seems important to them, precisely on account of competition, to 
allow anyone who demonstrates their financial capacity to acquire a new entity. 

 
BEHAVIOURAL COMMITMENTS  

Access to key elements such as infrastructures or technology, including various intellectual 
property rights, appears among the other types of corrective measures envisaged by the 
Commission. 

In this regard, commitments relating to non-discriminatory treatment downstream are usual, 
all the more so when the commitments are behavioural, which is a common occurrence in 
certain business sectors.  

Although it might seem justified to impose non-discriminatory treatment downstream, this 
must, however, be balanced with regard to certain economic realities upstream. It sometimes 
happens that exclusive rights prove to be essential assets for certain businesses. With regard to 
these, the acquisition of exclusive rights upstream must not be prevented. 


