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1. INTRODUCTION 

1.1 This submission is made to the European Commission (the “Commission”) on 

behalf of the Working Group on the draft Commission Consolidated Jurisdictional 

Notice (the “draft Notice”) of the Antitrust Committee of the International Bar 

Association (“IBA”).  The Working Group appreciates this opportunity to make a 

submission to the Commission regarding the draft Notice and hopes to contribute 

constructively to this debate.   

1.2 The IBA’s Antitrust Committee brings together antitrust practitioners and experts 

among the IBA’s 20,000 indiv idual members from across the world, with a 

unique blend of jurisdictional background and professional experience. The 

Working Group’s comments and recommendations draw on the Members’ 

experience with merger control regimes in Europe and in other jurisdictions 

around the world. The Members of the Working Group are set out in Annex B. 

1.3 This submission is divided into three main sections: preliminary observations 

(Section 3); substantive issues (Section 4); and an annex (Annex A) comprised of 

textual and other points not requiring detailed discussion.  
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2. EXECUTIVE SUMMARY 

2.1 The Working Group believes that the publication of a consolidated jurisdictional 

notice is an extremely worthwhile project for the Commission to undertake.  

Section 3 below sets out the general desiderata required, in the view of the 

Working Group, for the draft Notice:-  

• clarity, conciseness and consistency throughout the Notice, particularly as 

regards the key concepts in the Regulation relevant to jurisdiction;  

• comprehensive and up-to-date coverage of jurisdictional issues;  

• transparency of the Commission’s policies and practices relevant to 

jurisdiction, particularly important now that the majority of merger 

decisions are handled under the simplified procedure;  

• preservation of the Commission’s approach to pre-notification discussions, 

notwithstanding the publication of an updated Consolidated Jurisdictional 

Notice.  

2.2 Notwithstanding the fact that the key concepts in the Regulation relevant to the 

Commission’s jurisdiction are well-established, the Working Group has identified 

a small number of areas where it believes that, for reasons of legal certainty, 

practicality in application or consistency with established definitions (such as the 

meaning of “control”) further reflection by the Commission on the draft Notice is 

desirable, including:-  

• the general treatment of acquisitions of assets, given the principle that a 

concentration must involve two or more undertakings;  

• the application of the concept of control, particularly as regards the 

development of the notion of negative control and its relationship to joint 

control and changes in the quality of control;  
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• the explanation of the concept of full-functionality and the views 

expressed in the draft Notice concerning changes in the scope, resources 

or activities/functions of a joint venture. 

2.3 The Working Group particularly welcomes the comprehensiveness of the draft 

Notice, with its new or expanded coverage of issues such as:-  

• interrelated transactions;  

• the abandonment of concentrations;  

• the ca lculation of the turnover of undertakings concerned;  

• the geographical allocation of turnover;  

• the time at which jurisdiction is to be determined given the removal of 

filing deadlines in the 2004 Regulation. 

2.4 Finally, further detailed suggestions for clarifications or amplification of the text 

of the draft Notice are set out in Annex A to this Submission. 

2.5 The Working Group confirms its willingness to develop any points raised in this 

Submission or have further discussions, if the Commission would find this 

helpful.  
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3. PRELIMINARY OBSERVATIONS 

3.1 The Working Group welcomes the Commission’s decision to produce a 

consolidated up-to-date notice dealing comprehensively with jurisdictional issues 

arising under the 2004 Merger Regulation. The combination of four exis ting 

Notices 1 is in itself a move beneficial to practitioners and businesses, particularly 

since basic concepts, such as ‘control’, are relevant to several different 

jurisdictional aspects of the Merger Regulation. The consolidation itself improves 

clarity and avoids the need for repetition. 

3.2 The Working Group also welcomes the fact that the draft Notice incorporates the 

relevant changes together with the relevant jurisprudence introduced by the new 

Merger Regulation, and the recent practice of the Commission. The incorporation 

in the draft Notice of the practices and requirements relating to the abandonment 

of a concentration and thus the termination of the Commission’s jurisdiction also 

provides welcome clarity following MCI Inc v Commission. 

3.3 However, where a consolidation exercise is being undertaken it is important that 

the resulting document is precise in its use of consistent terminology. The 

Working Group has set out in Annex A some instances where added clarity could 

be achieved. There is always a risk that differences of language will be interpreted 

as intended to create a different meaning or results. Naturally this has arisen 

because different sections have different authors. Therefore, prior to adoption of 

the draft Notice, the Working Group recommends an overall review of the text for 

style and consistency of wording. 

3.4 The Working Group also believes that there is scope to shorten the draft Notice by 

avoiding repetitious explanations of basic concepts and tightening the document 

by increased cross-references (using a standard formula). An example is the 

                                                 
1 These are (i) the Notice on the concept of concentration (OJ C 66, 02.03.1998), (ii) the Notice on the concept of 
full-function joint ventures (OJ C 66, 02.03.1998), (iii) the Notice on the concept of undertakings concerned (OJ C 
66, 02.03.1998) and (iv) the Notice on calculation of turnover (OJ C 66, 02.03.1998). 
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discussion of full functionality. Other opportunities to abbreviate the text are 

identified in Annex A. 

3.5 More importantly, the draft Notice seeks to consolidate four existing notices, each 

of which has already undergone several editions. The interpretation and 

application of essential concepts relevant to the Commission’s jurisdiction and 

underpinning EC merger control is already very well established and understood 

and the Commission must ensure that the existing high levels of understanding 

and clarity are not undermined, whether by overemphasis on topical issues (such 

as those discussed recently by the Tribunal in Cementbouw v Commission2) or the 

raising of contentious issues which may not be appropriate in a Commission 

notice of this kind. Examples of the latter (discussed further in section 3) occur, in 

the view of the Working Group, in relation to the development of the concept of 

‘negative control’ and the treatment of acquisitions of assets. 

3.6 Given that novel jurisdictional issues do not frequently arise and, when they do, 

may well do so in the context of simplified decisions where they may not be 

elaborated in the published decision, the draft Notice perhaps assumes even 

greater importance than its predecessors, particularly as regards points not 

previously dealt with. Indeed, as a general question of transparency and good 

administration, we consider that the Commission should publicise, even in 

simplified decisions, new issues and practices relating to jurisdiction on an 

ongoing basis. It is not clear that this has recently been the case. 

3.7 In addition to the comments above on ensuring terminological consistency and 

avoiding repetition, the Working Group suggests that the analysis and examples 

contained in Section D of the draft Notice may be better incorporated into the 

section of the draft Notice which they elucidate.  

3.8 Finally, the Working Group trusts that the adoption of a consolidated 

jurisdictional notice will not in any way lead the Commission to modify its 

willingness to have pre-notification discussions and contacts with notifying 
                                                 
2 T -282/02, Cementbouw Handel & Industrie BV Judgement of the Court of First Instance, 23 February 2006.     
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parties. The draft Notice should, in the Group’s view, make this explicit at the 

outset. The Commission should also bear in mind the ICN Recommended 

Practices where relevant to its approach to any jurisdictional issues covered by the 

Notice.   
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4. SUBSTANTIVE COMMENTS 

The concept of concentration 

Means of control 

 

4.1 The reference to ‘passive’ acquisition of control in paragraph 18 would benefit 

from a footnote reference to case M.2532 (Fiat/Italenergia/Montedison) where 

this scenario arose. The Commission should acknowledge the fact that, if an 

undertaking may acquire control through the actions of third parties, such 

acquisition of control may occur without the passive undertaking having been 

able to notify the concentration to the Commission. The last sentence of this 

paragraph is repetitive and not strictly on the point under discussion. 

 

Asset deals and outsourcing 

 

4.2 The additional detail provided by the Commission on the  circumstances in which 

asset acquisitions will trigger a Merger Regulation notification requirement, and 

the detail on outsourcing arrangements is helpful, but leaves some issues 

unresolved.  

4.3 The Working Group would welcome further guidance or references to case law on 

the concept of “access to market”. There is also some confusion between the 

concepts of turnover-generating activity in paragraph 22 and, in the context of 

outsourcing, “access to market” in paragraph 24 of the draft Notice, which merits 

clarification. For instance, we consider the extension of the concept of potential 

market access to include scenarios where the assets transferred in combination 

with the acquirer’s assets could constitute a turnover-generating business a step 

too far. The asset to be transferred should itself be capable of generating a 
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revenue stream now or in the near future, otherwise it is almost impossible to 

distinguish this from a pure asset acquisition. Determining jurisdiction based on 

the substantive activities of both the purchaser and the target, rather than simply 

the target’s turnover, is likely to undermine legal certainty (for instance, in 

auctions where the vendor needs to understand any conditionality attached to rival 

bids). We suggest, therefore, that the Commission clarify that if the requisite 

assets for a market presence are not transferred, it should not be considered to be a 

concentration. 

Change of control on a lasting basis and interrelated transactions 

 

4.4 As a general introductory point, the term “lasting basis” is used throughout the 

draft Notice in various contexts and often with differing results (see for example 

paragraph 15, footnote 18, paragraph 99 and footnote 92). It would be of 

considerable assistance if the Commission could include in the draft Notice some 

introductory clarification of the term, and the different contexts in which it is used 

here. This could be followed by a practical explanation of the situations where the 

“lasting basis” criterion will be found not to have been met.  On occasion, 

however, the draft Notice uses the terms “permanent” or “permanently”, which 

implies a structural change in perpetuity rather than one merely of a lasting or 

enduring basis. 

4.5 The issue of most practical interest to practitioners and businesses in this context 

is how warehousing and other interim structures will be dealt with by the 

Commission. Sections 1.4 and 1.5 appear to offer the prospect of two alternative 

modes of treatment. Under paragraphs 28 to 32, the draft Notice provides that 

where a transaction takes part in several phases, i.e. the first phase is intended 

from the outset to be short- lived, and the second phase is legally bound to occur, 

the first phase does not constitute a transaction.  

4.6 Whilst this is a welcome confirmation of our current understanding of how such 

arrangements should be treated (i.e. only the latter definitive transaction should be 



 9 

notifiable), we consider it unnecessarily narrow to state as in paragraph 29 and 

footnote 34 that merger clearance for the second phase must be obtained in order 

for the first phase to be considered transitory. There are various other contractual 

and structural methods of achieving certainty to ensure that the first phase will be 

short- lived and finite, which are used in a number of interim or warehousing type 

arrangements. 

4.7 The alternative approach to these forms of transactions is detailed in paragraphs 

33 to 44; i.e. they may be viewed as a series of transactions linked by inter-

conditionality and as such, constitute one concentration. The notification 

requirement would then arise at stage 1. Guidance from the Commission on the 

appropriate way to categorise these types of arrangement would be welcome.  

4.8 More generally, we welcome the guidance provided on interrelated transactions, 

and in particular the confirmation that inter-conditionality of transactions alone is 

not sufficient for a finding that they constitute a single concentration, since 

otherwise parties could choose to link disparate deals together artificially to meet 

the Merger Regulation thresholds. That said, the section is complex and difficult 

to follow (particularly paragraph 43), and – given its likely importance – would 

benefit from clearer drafting.  

4.9 We would also welcome clarification as to whether paragraph 44 is intended to 

apply to stake-building in the context of a public bid. Since the outcome of a 

public bid is inherently uncertain, our view would be that initial purchases of 

shares on the market (falling short of any form of control) should not trigger a 

notification requirement, even if they form part of a wider plan to make a public 

bid for the company. The contrary conclusion would have profound implications 

for public M&A transactions.   

 



 10 

Negative control 

 

4.10 The Commission defines the concept of ‘negative control’ in paragraphs 56 et 

seq. The concept of an undertaking obtaining a form of control through a blocking 

shareholding or veto rights without the assistance of other shareholders is not in 

itself entirely novel, but here acquires a new formal status as an apparent sepa rate 

category of control. We would question the necessity of this separate 

categorisation. As discussed below, we would simply regard this as a form of sole 

control.  

4.11 A fully reasoned account of why and how the Commission believes such a 

shareholder has “control” would be welcome. We would question the 

Commission’s statement in paragraph 57 that such a shareholder “does not have 

to take into account the interests of other shareholders enjoying the same level of 

influence and to necessarily cooperate with them in determining the strategic 

behaviour of the company”. Given that such a shareholder must cooperate with 

other shareholders in order to achieve any positive influence over the company’s 

strategic behaviour, we believe this statement is inaccurate. Indeed, it is 

contradicted in paragraph 81 (explaining why a move from ‘negative’ to ‘sole’ 

control constitutes a notifiable concentration) where the Commission states: “the 

shareholder having negative control has to take into account the interests of the 

other shareholders”. We believe the latter definition more accurately states the 

position of a shareholder with negative control. Concrete examples of factors 

indicating how a shareholder acquires sufficient control for a notifiable 

concentration to be created, and case precedents for clarification of negative 

control, if any, would be welcome here.  

4.12 As to the appropriate taxonomy for negative control, we consider that it would be 

more appropriate for the future to classify it as a sub-category of sole control 

rather than a separate category of control in its own right. Joint control is always 

‘negative’ in character, in that each jointly controlling shareholder is unable to act 
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independently of the other in positive decision-making. We would suggest 

describing negative control as defined in paragraphs 56-57 as “negative sole 

control”, in contrast to “positive” sole control.  

 

Changes in the quality of control  

 

Negative to sole 

 

4.13 The questions surrounding negative control arise again, and most importantly, in 

relation to paragraphs 80-81 where the Commission states that the move from 

negative (sole) control to (positive) sole control constitutes a notifiable 

transaction. In our view, this is questionable, despite some authority for it in 

existing Commission casework. There are two possible ways to look at this 

scenario:  

4.14 In the first alternative, as the Commission suggests in this section, negative sole 

control (the mere possibility of blocking decisions and no ability to determine 

strategic behaviour without cooperating with other shareholders) is qualitatively 

different from full sole control and the move from one to the other constitutes a 

notifiable transaction. But in this case, we think that negative control should not 

be notifiable in the first place, as the concept of negative control then appears to 

be inconsistent with the approach of Article 3 of the Merger Regulation, as it does 

not seem to amount to the ability to exercise decisive influence. 

4.15 In the second alternative, following the Commission’s definition of negative 

control in paragraphs 56-57, negative control does represent a form of ‘real’ 

strategic control and the initial acquisition of this form of control is notifiable. If 

this is the case, we think that the qualitative difference between negative  and sole 

control by the same shareholder is not sufficiently material to justify a further 

notification. 
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4.16 Treating a move from negative sole control to positive sole control as a 

concentration is likely to introduce legal and business uncertainty, and is an 

unjustified extension from current case law.  

 

Joint to Joint 

 

4.17 The Working Group welcomes the Commission’s clarification that a move from 

three or more jointly controlling shareholders to two will not be automatically 

presumed to be notifiable. We strongly endorse the Commission’s view expressed 

in paragraph 87 that such a shift must include some qualitative change in the 

nature of the remaining shareholders’ position (“additional veto rights or 

considerable more weight in the decision-making process”). This moves away 

from the position apparently represented in M.2493 (Norske 

Skog/ABITIBI/Papco)3 where a merely numerical shift was held to constitute a 

notifiable transaction and is supported by the case law cited in footnote 81, where 

the strategic positions of the shareholders post-transaction were qualitatively 

different. Nevertheless we would welcome a shift of emphasis in this paragraph to 

reflect the fact that a notifiable change in quality of control where joint control 

moves from three or more to two shareholders is the exception and not the rule. 

The burden of proof should not rest with the parties to demonstrate that the shift 

in the shareholding is merely numerical.  

 

Joint Ventures - the concept of full- functionality 

 

4.18 In Section B IV, the Working Group’s view is that the difference between 

“operational autonomy” and autonomy in the sense of independence as explained 

                                                 
3 M.2493NORSKE SKOG / ABITIBI / PAPCO 29 May 2001 
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by the Court of First Instance (“CFI”) in Cementbouw v Commission4 could be 

clarified further if the Commission portrayed operational autonomy as the ability 

of an undertaking to be largely self- standing or self-sufficient on a market. 

4.19 In paragraph 100, the Working Group would suggest that the instance of a joint 

venture established to construct a specific project fails because it does not have a 

presence on any true market and is carrying out an activity in reality that is 

ancillary to the activities of its shareholders who will operate the plant and sell its 

production rather than merely because of its limited duration. 

 

Changes in the activities of a joint venture 

 

4.20 The Working Group has expressed concern at suggestions elsewhere (paragraphs 

3.1 and 3.2 above) that the acquisition of assets alone can constitute a 

concentration. In respect of paragraph 102, the Working Group suggests that the 

enlargement of a joint venture’s activity can constitute a new concentration only if 

(i) another undertaking is acquired or (ii) assets are acquired (whether from one or 

more of the joint controllers or from third parties) which themselves constitute 

undertakings in their previous ownership or to which turnover can be attributed 

such that the operation can be treated as the acquisition of an undertaking. 

4.21 Paragraph 104 discusses changes to an existing joint venture to render it “full 

function”, thereby giving rise at that point to a concentration. The Working Group 

believes that this notion is unworkable in practice and would introduce great 

uncertainty.  As inherent in Articles 3(1)(b) and 3(4) of the Merger Regulation, 

the time at which full function status must be assessed is at the point when there is 

a change in control, e.g. the acquisition of joint control on the formation of a new 

joint venture. While the Working Group acknowledges the potential concern that 

joint ventures may initially be set up as non full function in order to circumvent 

                                                 
4 T -282/02, Cementbouw Handel & Industrie BV Judgement of the Court of First Instance, 23 February 2006 
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the rules but with the intention of converting them to full function soon after, the 

Working Group believes this is a matter of evidence at the time the joint venture 

is formed.  If the internal papers requested by the Commission, and/or the 

strategic logic of the joint venture, demonstrate the parties’ intention inevitably to 

convert the joint venture in the near future to full function, then it will be full 

function ab initio. But any other solution which attempts to track changes in full 

functionality during the course of the joint venture is fraught with uncertainty and 

is unworkable in practice. The Working Group also believes that the 

Commission’s proposal is contrary to the definition of concentration in Article 

3(1)(b) of the Merger Regulation.  

4.22 More guidance in paragraph 106 is needed to explain the scope of the exemptions. 

Leaving aside the warehousing debate around M. 2978 (Natexis/Lagadere/VUP)5, 

there are a number of unanswered questions. An example is whether the 

conditions in Articles 3(5)(a) and (c) must be satisfied by the acquiring company, 

the parent group, or both. 

Abandonment of concentrations 

 

4.23 Part VI of Section C provides valuable confirmation and amplification of the 

Commission’s original information note issued following the CFI judgement in 

MCI Inc v Commission. 

4.24 As paragraph 111 indicates, the issue of abandonment relates to the circumstances 

in which the Commission ceases to have jurisdiction over a concentration which 

previously came within its review.  

4.25 Contrary to what might be taken to be suggested in paragraph 114, a modification 

(minor or otherwise) of a concentration is not, in our view, akin to the withdrawal 

of a notification, which is a purely formal act, whereas the modification of a 

                                                 
5 M.2978LAGARDERE / NATEXIS / VUP 14 Apr 2003 
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concentration, to some degree at least, changes the nature of the concentration. 

The Working Group suggests that the Commission makes clear that a 

modification in itself should not be treated as abandonment unless the 

modification meets the evidentiary criteria set by the Commission. The Working 

Group is of the opinion that there should be an exception to the requirement for a 

legally binding cancellation (the first bullet point of paragraph 114) if longstop 

dates are reached without agreement. 

 

Changes in transaction after Commission decision 

 

4.26 Paragraph 117 is dealing with two very different scenarios. The Commission 

takes the view that Articles 3 (1)(a) and (b) of the Merger Regulation involve two 

entirely different kinds of concentration (albeit in form only) and that a change 

from one concentration structure to another will always involve a new 

notification. The Working Group finds this a somewhat surprising position for the 

Commission to take given that its approach is typically and, in principle, more 

concerned with substance rather than form. It seems also inconsistent with the 

view expressed in the second sentence of paragraph 117, which emphasises the 

need for a change in the nature of the undertakings brought under common 

control or in the quality of the change in control. 

 

The concept of Community dimension 

 

4.27 This section contains the Working Group’s comments on Section C of the draft 

Notice, providing guidance on the interpretation and application of the turnover 

thresholds in the Merger Regulation (including the notion of ‘undertaking 

concerned’). 
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Thresholds  

 

4.28 We note that there is no mention of the two-thirds rule in the draft Notice. We 

appreciate that a reform of this rule would require legislative change and 

acknowledge that Commissioner Neelie Kroes has already called for a review of 

the two-thirds rule and intends to engage in consultation with stakeholders and 

Member States. We also understand that there is discussion as to whether the 

Commission may in the future be able to use the referral system in a much more 

targeted way, taking into account the characteristics of the individual case, which 

would allow the Commission to identify on a case-by-case basis those mergers 

that have substantial cross-border effects. However, in the absence of such 

legislative or policy changes we think that a brief reference to the operation of the 

two-thirds rule should be made in the draft Notice. 

4.29 In Endesa v Commission the CFI confirmed that, when a concentration has a 

Community dimension, the Commission is exclusively competent. However it is 

submitted that the Commission does not have exclusive competence to establish if 

a concentration has a Community dimension. The undertakings have to make a 

first assessment of whether the concentration has a Community dimension and 

notify accordingly the competent competition authority. We consider that the 

draft Notice should explicitly state that the burden of proof in this respect rests 

with the undertakings concerned, not with the Commission. 

 

Turnover 

 

Ordinary activities 

 

4.30 We note that paragraph 136 of the draft Notice is a new paragraph which 

considers the calculation of turnover of a business unit which only had internal 



 17 

revenues in the past, for example where services are outsourced through the 

transfer of a business unit. We particularly welcome additional guidance in this 

area, but consider that the Commission should provide some examples to assist in 

clarifying the Commission's practice.  

 

Turnover calculation and financial accounts 

 

The general rule 

 

4.31 The Commission clarifies in paragraph 142 of the draft Notice that turnover 

should be calculated on the basis of the most accurate and reliable figures 

available (generally the audited accounts for the financial year closest to the 

transaction and compulsory for the relevant financial year, and the figures which 

are audited using the standard applicable to the undertaking in question). The 

Commission is therefore proposing to change the wording of paragraph 26 of the 

Turnover Notice, which states that: “As a general rule, the Commission will refer 

to audited or other definitive accounts.” We note that in Endesa v Commission the 

applicant based one of its main arguments on paragraph 26 of the Turnover 

Notice, but that, in this regard, the CFI clarified that, despite the word “or” in the 

second sentence of paragraph 26 of the Turnover Notice, the aim of this paragraph 

is not to offer several options for the parties to choose from, but to cover solely 

specific situations where there are no audited accounts for the preceding financial 

year. We welcome the clarification in paragraph 142, as it is a more accurate 

reflection of Commission practice and is less ambiguous. 
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Adjustments after the date of the last audited accounts 

 

4.32 The concept of adjustments for acquisitions or divestments subsequent to the date 

of the audited accounts, set out in paragraph 27 of the Turnover Notice, is 

expanded upon in paragraphs 145 and 146 of the draft Notice. Although we 

welcome the additional guidance, the distinction between the divestment being a 

condition precedent and a transaction which has been signed but not closed, 

should be clarified - in other words, how is an acquisition/divestment which is a 

pre-condition and/or has been signed but has not been closed, to be dealt with?  

4.33 Although there are references in paragraphs 142, 143 and 145 of the draft Notice 

to the CFI judgment in Endesa v Commission, we note that the Commission has 

not recorded all of the pertinent aspects of the judgment in the draft Notice, in 

particular in relation to the concept of exceptional circumstances. According to 

paragraph 26 of the Turnover Notice, the Commission will not rely on provisional 

accounts unless there are exceptional circumstances. The Commission does not 

define “exceptional circumstances” in paragraph 26, but merely refers to 

paragraph 27 of the Turnover Notice. In paragraph 179 of its judgment in Endesa 

v Commission the CFI explicitly defined “exceptional circumstances” as 

“significant and permanent changes in the economic reality of the undertakings 

concerned”. The Commission has incorporated this wording of the CFI in 

paragraph 145 of the draft Notice, i.e. in relation to adjustments, rather than in 

paragraph 143 which refers to exceptional circumstances - this leads to certain 

confusion. It is no t clear from the wording of the first two sentences of paragraph 

145 whether acquisitions or divestments are an example of a permanent change 

which can justify an adjustment or if permanent changes can only be acquisitions 

or divestments. In order to clarify this point and to reflect the CFI's judgment 

more accurately, we consider that these sentences should be rephrased as follows: 

“Notwithstanding the foregoing paragraphs, an adjustment must always be made 

to account for permanent changes in the economic reality of the undertakings 
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concerned, such as acquisitions or divestments which are not or not fully reflected 

in the audited accounts.” 

4.34 We consider that an equivalent of paragraph 29 of the Turnover Notice, which 

states that the Commission will rely on the best figures available provided by the 

parties in accordance with Article 5(1) of the Merger Regulation in relation to the 

geographical allocation of turnover, should be included in the draft Notice.  

 

Relevant date for establishing jurisdiction 

 

4.35 Paragraphs 148 to 150 of the draft Notice set out new, uncontroversial guidance 

on the relevant date for establishing the Commission's jurisdiction, in the light of 

changes to the relevant date for notification brought in by the revised Merger 

Regulation. However, we consider that it could be more appropriate to include 

these paragraphs in Part II Section 1 for is it a general principle, albeit having 

most relevance when dealing with the calculation of Community dimension. We 

also consider that the concept of acquiring control passively should be dealt with 

in paragraph 148. 

 

Attribution of turnover under Article 5 (4) 

 

Identification of undertakings whose turnover is taken into account 

 

4.36 We welcome the clarification provided by paragraphs 151 to 163 of the draft 

Notice, which now clearly explains the concept of “control” for the purposes of 

Article 3(2) of the Merger Regulation and the concept of controlling interests 

employed in order to define the “group” for the purposes of Article 5(4) of the 

Merger Regulation. 
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4.37 In paragraph 151 of the draft Notice, and in several other places, the text 

introduces the language “companies and undertakings”, which is potentially 

confusing. We consider that it may not be necessary to talk about direct and 

indirect activities, as opposed to direct and indirect shareholdings/ownership. In 

addition, paragraph 151 should arguably appear earlier in this section.  We note 

from footnote 26 of the draft Notice that investment companies may be 

considered to have the power to exercise voting rights held by the funds in 

portfolio companies within the meaning of Article 5(4)(b) of the Merger 

Regulation, leading to the conclusion that the turnover of all portfolio companies 

held by different funds is taken into account in calculating turnover, and  consider 

that the draft Notice should clarify whether specific criteria for calculation of 

turnover apply to investment funds. In addition, it would be useful if the draft 

Notice also clarified whether specific rules on the calculation of turnover, other 

than those applicable to private equity investment funds, may apply to the listed 

collective investment funds, which are generally managed by companies 

belonging to a bank or other financial institutions, but that are, for example, 

subject to very strict rules concerning conflicts of interests and Chinese walls in 

the management of the assets. 

4.38 The last sentence of paragraph 160 of the draft Notice, which discusses the 

difference between Article 3(2) “control” and Article 5(4)(b)(iv) “right to manage 

affairs”, states that Article 5(4)(b)(iv) would not cover negative control scenarios. 

Paragraph 160 also confirms that Article 5(4)(b)(iv) does, however, cover (joint) 

control based on individual veto rights. This paragraph does not fit entirely 

consistently with the negative control (control exercised via veto rights) scenarios 

mentioned in paragraph 56 of the draft Notice, which we have already commented 

on. We are of the opinion that the draft Notice should be clarified in this regard. 

4.39 Further, in relation to paragraph 160, the draft Notice should clarify that the 

relevant criteria to identify the undertakings of a group whose turnover is taken 

into account under Article 5(4) of the Merger Regulation when the control occurs 

on a de facto basis (i.e. the power to exercise more than half of the voting rights 
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or to appoint more than half of the board members has to be clearly demonstrated) 

may apply not only with respect to the controlled entities/subsidiaries of the 

undertaking concerned (as presently stated in the draft Notice), but also with 

respect to both the controlling and the sister companies of the undertaking 

concerned. The draft Notice should also clarify that such relevant criteria may 

apply not only in connection with a situation of sole control, but also with respect 

to situations of joint control, provided that is clearly demonstrated (e.g. on the 

basis of a pooling agreement) that two or more undertakings jointly have the 

power to exercise more than half of the voting rights or to appoint more than half 

of the board members or the right to manage the company. 

 

Geographic allocation of turnover  

 

4.40 We note that paragraphs 164 to 170 of the draft Notice build and expand upon 

paragraphs 45 to 47 of the Turnover Notice. We consider that the additional 

guidance is useful, but should contain more references to relevant cases to provide 

useful illustrations of the Commission's practice. 

 

General rule 

 

4.41 We welcome the clarification in paragraph 165 of the draft Notice that turnover 

should normally be allocated to the “place where the characteristic action under 

the contract in question is to be performed”, i.e. where the service is actually 

provided and the product is actually delivered.  
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Sale of goods 

 

4.42 We note that paragraph 166 of the draft Notice emphasises that the place where 

the purchase agreement was entered into and the place of delivery are more 

important than the billing address. In this context, we think the Commission 

should consider covering the application in practice of this in some common 

scenarios which may raise ambiguities, such as how the distinction between Free 

On Board/Cost, Insurance and Freight sales and how sales on trading exchanges 

should be dealt with. 

 

Provision of services  

 

4.43 We welcome the inclusion of paragraphs 168 to 170 of the draft Notice, which 

provide helpful guidance and examples for the provision of services, and consider 

the difficulties which may arise in air transport and telecoms cases.  

4.44 We consider that the Commission should clarify what the position is in relation to 

air transport when a customer purchases a ticket in a country which is not the 

country of departure, for example when the ticket is bought via the internet. In 

any event, it would be helpful if the Commission addressed internet sales more 

generally in the draft Notice. 

4.45 We consider that the draft Notice should clarify whether the Commission's 

proposed approach to termination payments in paragraph 170 of the draft Notice 

will also apply to mobile telephony roaming charges. 
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Provisions for credit and other financial institutions and insurance undertakings  

 

Calculation of turnover 

 

Calculation of turnover of credit and financial institutions (other than financial 

holding companies) 

 

4.46 We note that paragraph 179 of the draft Notice differs to paragraph 54 of the 

Turnover Notice, setting out that turnover achieved through customer-related 

activity is to be attributed to the place where the customer is located. Where the 

banking business is not carried out for a direct customer, the turnover is to be 

allocated to the  branch or division which receives this income. The rule in the 

Turnover Notice is in our view consistent with Article 5(3) of the Merger 

Regulation and also easier to apply on the basis of published accounts. The draft 

new rule will mean that the turnover contained in the annual reports of financial 

institutions may no longer be a reliable guide to determining whether thresholds 

are met. A series of more complicated steps, undertaken on the basis of non-

audited information, may need to be carried out in order to determine whether 

filing thresholds would be met. It is not clear why the Commission proposes this 

change, and how it can be implemented despite the clear wording of Article 5(3) 

of the Merger Regulation, which refers to the turnover received by the branch or 

division, and reasons should be offered in the draft Notice if this change remains. 

As set out above, this paragraph would also benefit from the addition of 

references to precedent cases to give practical guidance and content. 
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Insurance undertakings 

 

4.47 Paragraph 185 of the draft Notice and paragraph 57 of the Turnover Notice refer 

to the portfolio of investments held by insurance undertakings, such as shares and 

land, which provide annual revenues.  We note that paragraph 57 of the Turnover 

Notice states that these annual revenues were not considered turnover for 

insurance undertakings; this is, however, changed in paragraph 185 of the draft 

Notice, which states that these revenues are to be taken into account when 

calculating the turnover of insurance companies. This is a substantive change and 

it would be beneficial if the Commission highlighted the change in approach and 

also set out the reasons for the change. As set out above, this paragraph would 

also benefit from the addition of references to precedent cases to give practical 

guidance and content. 

 

Detailed analysis of different types of concentrations  

Acquisition of joint control 

4.48 Paragraph 200 of the draft Notice states that, in the case of acquisition of joint 

control of a pre-existing undertaking or business, the undertakings concerned are 

each of the undertakings acquiring joint control and the pre-existing acquired 

undertaking or business. In contrast to paragraph 23 of the Undertakings 

Concerned Notice, the draft Notice does not go on to clarify that, where the pre-

existing company was under the sole control of one company and one or several 

new shareholders acquire joint control while the initial parent company remains, 

the target company is not an undertaking concerned. We consider that the 

Commission should clarify the reasons for this change and should provide cases 

which reflect this in practice, in order to give further guidance. 
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WORKING GROUP SUBMISSION 

DRAFT CONSOLIDATED JURISDICTIONAL NOTICE 

 

Annex A 

 

Points of interpretation, clarification and drafting 

 

1 Paragraph 6 - any general guidance or clarification on the meaning of a “lasting change in 

the structure of the market” (as per Recital 20 of the Merger Regulation) would be helpful 

here. The expression “lasting change” is used in a variety of ways and contexts throughout 

the draft Notice and an introductory explanation would be of assistance.  

2 Paragraph 4 – the wording is somewhat unclear here. We would suggest instead after 

Regulation (EC) no 139/2004: “but where detailed changes have occurred as a result, the 

Notice deals with them explicitly”. 

3 Paragraphs 8-9 - Given that Article 3(1)(a) of the new Merger Regulation includes the 

concept of ‘change of control’ in its definition of a concentration, it would be helpful if the 

draft Notice set out how the situation of legal merger described in these paragraphs 

constitutes a change of control (for instance, by two previously independent economic 

units coming under common management, and therefore control).  

4 Paragraph 12 - this explanation does not seem to cover the situation where undertaking A 

holds the rights but undertaking B exercises them, but B has other means of exercising 

control.  

5 Paragraph 14 - add the phrase “constituting an undertaking” to the end of this paragraph. 

6 Paragraph 19 - The principal conclusion that an investment company (typically the 

“manager” or “adviser” to the funds) is usually the person acquiring control for Merger 

Regulation purposes is uncontroversial and reflects current Commission practice in 
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assessing control in a “typical” private equity buy- in structure.  It is also helpful that the 

Commission has clarified that the investment company in such a situation will acquire 

control notwithstanding that it itself does not have a majority of the shares in the 

companies acting as General Partner where these shares are held by individuals or by a 

trust.  Further guidance would however be welcome to explain that the mere acquisition of 

an interest in a fund which does not bring about a change in its management would not 

constitute a change of control (if such is the Commission’s intention). 

Some of the language could however be adapted to the reality of many investment funds. 

For example, it is odd to say at line 6 that “control is typically exercised by the fund 

itself….”.   In a typical structure the investment fund is simply a pot of cash which has 

delegated control i.e. the making of investment decisions under contract to a corporate 

entity - usually to the investment company or an entity controlled by the investment 

company. These management rights would typically be considered to confer the ability to 

exercise decisive influence.  

Guidance on when and how the structure should be assessed for the purpose of calculating 

turnover would also be desirable. First, we would like confirmation of our understanding 

that turnover of portfolio companies should only be allocated where the funds have a 

controlling interest in these companies. Secondly, there may be several stages in 

structuring a fund and decisional practice of the Commission seems to indicate that parties 

should look to structure at the date of notification for the purpose of calculating turnover. A 

confirmation or otherwise of this position would increase clarity.  

7 Paragraph 22 - 25 - The reference in paragraph 22 of a notification requirement arising 

where the transfer of IPRs “seem sufficient” to transfer ability to generate turnover appears 

to create less certainty than under paragraph 14 of the current Undertakings Concerned 

Notice (which described assets “which constitute a business capable of generating 

turnover”).  Any reference to recent decisional practice to illuminate this change would 

alternatively be of assistance. The concept of “part of an undertaking” has always been 

unclear and would benefit from clarification. An explanation of paragraph 22’s application 

to real estate transactions would be helpful, confirming that the acquisition of real estate 
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alone will not normally be considered a concentration, unlike the acquisition of a real 

estate business managing a real estate portfolio. 

The cross-reference to paragraphs 93 and 96 on joint ventures regarding timing of access to 

market, whilst helpful, might be better stated explicitly here (i.e. a period not in excess of 

three years). 

8 Paragraphs 26 - 32 - This section confirms our understanding of the appropriate assessment 

of staged transactions where an initial acquisition is followed within a short time frame by 

a second definitive step - i.e. that only the latter definitive transaction should be notifiable. 

The requirements for legal certainty regarding the second stage, and a short time frame 

seem appropriate. We welcome the codification of recent practice in paragraph 32 stating 

that the start up period in which an initial period of joint control may exist before final sole 

control should be limited to one year, rather than the previously stated 3 years. We would 

be grateful for clarification whether length of the  ‘short time’ referred to in paragraph 29 

can and should be equated to the start up period in paragraph 32. Is there not also a 

potential contradiction here with the conditions in paragraph 15 for the duration of 

contracts constituting a structural change of control?  

Paragraph 30 would benefit from some redrafting. The first step of the transaction does not 

create lasting structural change, but it does result in a change of control. 

We also consider that the penultimate sentence of paragraph 26 is unclear, and would 

welcome clarification of this point. 

9 Paragraphs 33-44 - Interrelated transactions. We recommend the deletion of the words 

“notified to the Commission” in paragraph 34, since the evaluatio n of whether a series of 

transactions should be viewed as one does not depend on whether each one is or is not 

notifiable to the Commission. Moreover, this assessment would precede filing. We 

welcome the additional text in paragraph 38 relating to de facto inter-conditionality but any 

further examples (for instance, one credit provider for both transactions providing funding 

only on the basis that both transactions proceed) would be helpful.  

Paragraph 43 is dense and difficult to follow and would benefit from being broken down 

into smaller sections. Given that it deals with the main teleological point that different 
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combinations of businesses or assets have to be treated as separate concentrations because 

they have different and separate effects on the market, we consider it should be placed at 

the start of this section.  

10 Paragraph 46 - Is the intention here that where two transactions within a two year period 

between the same parties are to be considered as a single transaction, review of the second 

transaction may reopen review of the first? The phrase “single concentration” seems to 

imply this but we would argue strongly against this interpretation of Article 5(2)(2), which 

is intended to be jurisdictional in scope rather than substantive. Assuming this is not the 

intention, further clarification here would be helpful. Clarification that this rule applies 

regardless of the economic sector of the transactions concerned (assuming this is the 

Commission’s intention) would also be of assistance. It should also be clear here that 

transactions which fall short of being a concentration (for instance, a non full function joint 

venture) should not be aggregated with another transaction (which does constitute a 

transaction) as a result of Article 5(2)(2).  

11 Paragraph 48 - we would be grateful if the draft Notice could confirm that a concentration 

where a State controlled financial entity takes control of two undertakings owned by the 

same State in wholly separate sectors who retain separate management post-transaction 

should not be caught by this provision.  

12 Paragraph 53 - the Commission appears to have shifted the focus of its review of voting 

patterns for the purpose of establishing whether a minority shareholder has de facto control 

to a “prospective analysis”. This is in contrast to the situation under the previous Notice 

where past shareholder action was used as the basis for review. This has the apparent effect 

of reducing certainty and we would be grateful for clarification from the Commission that 

it will continue also to look at past voting patterns as an indication of future voting patterns 

in making its evaluation.  

13 In paragraphs 58 et seq on joint control we consider it would be more appropriate and 

consistent to replace “permanent” with “on a lasting basis”.  
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14 Paragraph 67 - We would be grateful for some additional detail on the situations where 

veto rights over investment decisions can indicate the existence of joint control as the 

description in this paragraph is somewhat vague.  

15 Paragraphs 70-76 - it would bring greater clarity to this section (and what we believe is the 

correct emphasis) if the general rule - that a shifting majority does not represent a situation 

of sole or joint control and is therefore not notifiable - was stated first, before discussion of 

the exceptions to this rule.  

16 Paragraph 78 - It would be of assistance if the draft Notice could deal with the situation 

where a casting vote is attributed in turn to each of the controlling companies for a 

specified period of time.  

17 Paragraph 112 - Since the opening of proceedings under Article 6(1)(c) is logically 

irrelevant to whether the Commission continues to have jurisdiction over a concentration 

or not the understanding of the Working Group is that the evidence of abandonment 

required by the Commission (and explained in principle and in particular instances in 

paragraph 113 and 114) is required to establish whether a concentration already notified 

has been abandoned whatever stage the process on that notification has reached. The final 

sentence of paragraph 112, in speaking of “requirements” is thus intended to refer to the 

Commission’s obligation to close an Article 6(1)(c) proceeding by a decision, and not to 

the requirements on the undertakings concerned to provide satisfactory evidence of their 

abandonment of the concentration. The Commission might consider some redrafting here 

to remove this possible ambiguity.  

18 Paragraph 119 and 120 - Although paragraphs 119 and 120 of the draft Notice are 

essentially the same as the second and third paragraphs of paragraph 3 of the Turnover 

Notice, we consider that the text is now clearer, and we welcome this clarification. 

19 Paragraph 125 - The draft Notice does not deal here with the complications arising from 

the acquisition of parts of an undertaking. We suggest that paragraph 195 of the draft 

Notice could be consolidated with this paragraph. 

20 Paragraph 127 - This refers to the analysis of specific types of transactions set out in 

Section D; we consider that such analysis should be incorporated in this part of Section C, 
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and should also include the concept of “group undertakings” currently in Part III Section 5. 

This would reflect the structure of the existing Undertakings Concerned Notice, and would 

make Part II of Section C more user- friendly.  

21 Paragraph 128 - This discusses in more detail the concept of “group” for the purposes of 

turnover thresholds than the equivalent paragraph (paragraph 9) of the Undertakings 

Concerned Notice, and we welcome this clarification.  The reference in paragraph 10 of the 

Undertakings Concerned Notice to substantive appraisal and Article 2 of the Merger 

Regulation has not been included in the draft Notice; we are of the opinion that this 

reference should continue to be included in the Commission's guidance. 

22 Paragraph 130-133 - We note that these paragraphs of the draft Notice are similar to 

paragraphs 9 to 14 of the Turnover Notice, but provide welcome additional guidance. 

23 Paragraph 135 - In relation to aid granted to undertakings by public bodies, this paragraph 

of the Turnover Notice states that “any aid relating to one of the ordinary activities of an 

undertaking concerned is liable to be included in the calculation of turnover if the 

undertaking is itself the recipient of the aid and if the aid is directly linked to the sale of the 

products and the provision of services by the undertaking”. We welcome the clarification in 

paragraph 135 of the draft Notice which states that such aid “has to be included”. 

24 Paragraph 140 - We welcome the clarification here that there is a concept of “group” 

specific to Article 5 of the Merger Regulation. 

25 Paragraph 141 - This paragraph which refers to the application of Article 5(5)(a) of the 

Merger Regulation and the avoidance of double counting. We welcome this clarification. 

26 Paragraph 142 - We note that this paragraph 142 states that an adjustment of the audited 

figures should only take place if required by the provisions of the Merger Regulation. The 

draft Notice should indicate to which specific provisions of the Merger Regulation the final 

sentence of paragraph 142 of the draft Notice refers.  

27 Paragraph 143 - This paragraph differs from paragraph 26 of the Turnover Notice in the 

addition of the phrases “due, for example to verifiable external economic events”, and the 

replacement of “are available” with “have been approved by the board of management”. 
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Although we welcome the clarification in this area, it is not entirely clear what is meant by 

the first of these changes.  

28 Paragraph 146 - We welcome the additional guidance here, but consider that the final 

sentence should be clarified: the turnover of the businesses divested must be excluded in 

full and the full annual turnover of the businesses acquired must be included.  

29 Paragraph 156-157 - We welcome the clarification here containing guidance on the right to 

manage an undertaking's affairs under Article 5(4)(b)(iv) of the Merger Regulation. 

30 Paragraph 180-182 - We note that, although here essentially reflect paragraph 55 of the 

Turnover Notice, paragraph 181 contains additional guidance: all payments on financial 

leasing contracts, except for the redemption part, are to be taken into account; a sale of 

future leasing payments at the beginning of the contract for re-financing purposes is not 

relevant. We welcome this additional guidance. 
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