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1. Introduction 
 
This paper provides some comments on the Draft Commission Consolidated 
Jurisdictional Notice (hereinafter the “Draft Consolidated Notice”) under Council 
Regulation (EC) n. 139/2004 on the control of concentrations between undertakings 
(hereinafter the “Merger Regulation”)1. 
 
In particular, Grimaldi e Associati would like to welcome, in the first place, DG 
COMP’s initiative to include in the same text the notices currently in force concerning 
the interpretation of the Merger Regulation. The Draft Consolidated Notice represents 
an important step towards clarifying and systematically ordering the competition rules, 
especially in the field of merger control, for the following reasons: 
 

- consulting it is easier for undertakings and lawyers; 
- it offers a more detailed interpretation of the rules contained in the Merger 

Regulation; 
- it includes the modifications introduced by the Merger Regulation (for 

example, concerning the concept of lasting change in the structure of control); 
- it takes into account the past experience of the Commission in the field of 

merger control and includes new cases which need specific interpretation 
(such as the acquisition of control by investment funds). 

 
In what follows, Grimaldi e Associati submits some other observations on the Draft 
Consolidated Notice and particularly on elements which might be improved in order to 
offer undertakings and the legal community a clearer framework in the field of merger 
control. 
 

2. Acquisition of control by investment funds 
 
Paragraph 19 of the Draft Consolidated Notice concerns the acquisition of control of a 
company by investment funds. The introduction of a specific reference to this 
hypothesis represents a new and important step in the Guidelines. Moreover, it takes 
into account the circumstances where several financial institutions or big groups create 
companies managing investment funds in order to acquire participations in companies 
operating in different markets.  
 
However, in this context, it is important that the Commission takes into account the 
specific characteristics of the undertakings concerned, when assessing an operation. In 
particular, it is important to ascertain the level of control over the investment fund in 
order to limit the number of undertakings involved in the concentration to those which 
effectively exercise control over the investment fund and, ultimately, over the target 
company. 
 
In this regard, it has to be said that management companies invest on behalf of the 
investors and not on behalf of their shareholders. More specifically, management 
                                                      
1 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between 

undertakings (the EC Merger Regulation), OJ L 24, 29 January 2004, pages 1-22. 
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companies act on behalf and for the interest of their investors and not of their 
shareholders. 

 
This is the reason why, both at Community and at national level, specific rules have 
been adopted in order to impede the ultimate owner of the investment fund as well as 
the management company to interfere with the management of their portfolio 
companies. As an example:  
 

- the management company has the duty to adopt all procedures and additional 
means necessary so that its decisions on the management of its portfolio 
companies are always taken in the exclusive interest of the investors of the 
funds; 

- members of the governing bodies of managing companies are chosen on the 
basis of specific requisites of their independence, respectability and 
professionalism; 

- if several investors participate in an investment fund, shareholders are 
prohibited from interfering with the management of the investment fund of its 
portfolio companies in order to prevent conflict of interest; 

 
In Italy, some rules require investment funds to adopt commercial policies in the 
interests of the investors and therefore limit the possibility of shareholders to influence 
the commercial policy of the company managing the investment fund2.  
 
Finally, there is an obligation for the management companies to institute an internal 
body representative of the interest of the investors which has the duty to control the 
companies’ activity. 
 
In the light of the above, it can be concluded that the management companies cannot 
exercise any form of control over the investment fund and cannot influence the way the 
investment fund carries out its duty.  
 
Therefore, in the case of an acquisition of control of a company by investment funds, 
the legal framework and the practical situation which characterises the management of 
investment funds limits the category of undertakings concerned to the concentration to 
the special vehicle company which proceeds to the acquisition. 
 

3. Change of control on a lasting basis 
 
Article 3, paragraph 1, of the Merger Regulation states that a concentration takes place 
if there is a change of control on a lasting basis.  
 
Paragraph 15 of the Draft Consolidated Notice specifies that, when control is acquired 
on a contractual basis, a change of control on a lasting basis takes place where the 

                                                      
2  See, in this regard, Legislative Decree 24 February 1998, n. 58, Consolidated law on financial 

intermediation pursuant to Articles 8 and 21 of Law 52 of 6 February 19961 1 Published in Italian 
State Gazette no. 71 of 26 March 1998. 
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underlining agreements are entered into for a definite period of time. In this regard, it 
refers to a duration of 8 years.  
 
However, the Draft Consolidated Notice in the following paragraphs introduces 
different interpretations of the “lasting basis” rule when specific cases are under 
scrutiny. 
 
According to paragraph 32 of the Draft Consolidated Notice, where an operation takes 
place in two separate steps - the first one leading to joint control for a start-up period 
and the second one, based on legally binding agreements, consisting of the conversion 
of this joint control to sole control by one of the shareholders - it is considered to be a 
single operation if it takes place within one year. On this point, the Draft Consolidated 
Notice has modified the practice followed by the Commission which used to consider 
the joint control period as transitory if it was destined to last for three years.  
 
The general rule of paragraph 15 suffers another exception at paragraph 46, according 
to which if two or more transactions, each of them bringing about an acquisition of 
control, take place within a two year period between the same persons or undertakings 
they shall be qualified as a single concentration. 
 
From the above, it appears that the Draft Consolidated Notice contains some 
inconsistencies on the concept of “lasting basis”. In fact, while the general rule refers to 
a period of 8 years, this period of time is then reduced when concentrations take place 
in different steps. However, even if exceptions may appear to be reasonable, also on 
this occasion, the period of time used by the Draft Consolidated Notice to refer to the 
acquisition of control on transitory basis differs (one year and two years) without any 
apparent justification. 
 

4. Joint venture 
 

- the concept of full functionality 
 
Paragraph 88 of the Draft Consolidated Notice states that the full-functionality criterion 
is not required for the acquisition of joint control of an undertaking with a market 
presence from third parties. Such an operation would fall under Article 3, paragraph 1, 
of Merger Regulation. In other words, an acquisition of joint control over a company 
would anyway constitute a merger, irrespective of the nature of the company over 
which the joint control is going to be acquired. 
 
It is our opinion that the notion of full-functionality and, therefore, the configuration of 
an operation as a concentration should not depend on how the said operation takes 
place. On the contrary, the concept of full-functionality is objective and depends on the 
structure of the joint venture and on the performance of the said joint venture on the 
relevant market. As stated in the following paragraph 90, the “full function character 
essentially means that a joint venture must operate on a market, performing the 
functions normally carried out by undertakings operating on the same market”. 
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Therefore, in order to verify the nature of that acquisition, attention should be paid to 
the structure of the target company. Otherwise, a discriminatory treatment of equivalent 
transactions could take place. 
 

- operation on a lasting basis  
 
Paragraph 101 of the Draft Consolidated Notice states that “A joint venture also lacks 
the sufficient operations on a lasting basis at a stage where there are decisions of third 
parties outstanding that are of an essential core importance for starting the joint 
venture’s business activity”. Therefore, notification becomes mandatory only where the 
joint venture effectively starts its commercial activity. 
 
The possibility offered by the Draft Consolidated Notice to notify the constitution of a 
joint venture only when the newly constituted company starts its activity represents an 
important decrease in the administrative burden for undertakings. As the Draft 
Consolidated Notice explains, this is the case of a joint venture created to participate in 
public tenders, for the award of a contract or for the award of a title enabling the 
performance of a given activity. This is a very usual event as it applies to those sectors 
which are in the process of liberalisation, in which undertakings constitute alliances 
with competitors in order to enter new markets or to start new activities. Often, the 
possibility of expanding the commercial activity is linked to the participation in public 
tenders or to the granting of an administrative concession or authorisation. Therefore, it 
is advisable that the obligation of notification arises when the joint venture obtains all 
permissions to start its commercial activity. 
 

5. Abandonment of concentrations 
 
Paragraphs 111-115 of the Draft Consolidated Notice concerns the procedure to be 
followed in the event of abandonment of concentration. In particular, the mere 
withdrawal of the notification is not considered as a sufficient proof that the 
concentration has been abandoned. The notifying parties must submit the necessary 
documentation to prove the abandonment of concentration and in the case of 
implementation of the concentration prior to a Commission decision the parties have to 
prove the re-establishment of the status quo ante. 
 
In this regard, the Draft Consolidated Notice seems not to be completely in line with 
the position expressed by the Court of First Instance in the case MCI v. Commission3. 
On that occasion, the Court of First Instance concluded that a letter from the notifying 
parties announcing the abandonment of a concentration gave sufficient proof in this 
regard.  
 
The Court of First Instance considered that in general there is no need to fear that the 
notifying parties would pursue the implementation of their proposed merger, whether in 

                                                      
3  Judgment of the Court of First Instance of 28 September 2004, MCI Inc. v Commission of the 

European Communities, case T-310/00, ECR 2004 page II-3253. 
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the notified form or in any modified form, after withdrawal of the notification, thus 
violating Article 7, paragraph 1, of Regulation n. 4064/894.  
 
Therefore, it is our opinion that a formal communication of abandonment of the 
concentration should be limited to a declaration under the responsibility of the parties. 
In line with the judgement of the Court of First Instance, the Commission would have 
the opportunity to ascertain, by means of formal proof, that the merger agreement had 
really been withdrawn or abandoned only if it did not consider that it had sufficient 
information to end the procedure having regard to the notifying parties’ letter5. 
 

6. Conclusion 
 
In conclusion, Grimaldi e Associati welcomes the efforts of the Commission aimed at 
clarifying some important concepts of rules on merger control. 
 
However, some clarification is needed as to some issues such as (i) concentrations 
involving investment funds, (ii) creation of full function joint ventures, (iii) change of 
control on a lasting basis and (iv) abandonment of concentration. 
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4  Commission Regulation (EEC) No 2367/90 of 25 July 1990 on the notifications, time limits and 

hearings provided for in Council Regulation (EEC) No 4064/89 on the control of concentrations 
between undertakings, OJ L 219, 14 August 1990, pages 5-25, as amended by Council Regulation 
(EC) No 1310/97 of 30 June 1997 amending Regulation (EEC) No 4064/89 on the control of 
concentrations between undertakings, OJ L 180, 9 July 1997, pages 1-6. 

5  Decision of the Commission of 1 February 1999, case No IV/M.1328, KLM/Martinair and of 14 
April 1999 No IV/M.1412, Hutchison Whampoa/RMPM/ECT.  


