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COMMENTS OF THE ITALIAN PRIVATE EQUITY AND VENTURE 
CAPITAL ASSOCIATION ON THE PROPOSED CONSOLIDATED 

JURISDICTIONAL NOTICE 
 
 
 
 
Dear Sirs, 
 
in my capacity as General Manager of the Italian Private Equity and Venture Capital 
Association (AIFI), I hereby submit our comments with reference to the proposed draft 
Consolidate Jurisdictional Notice (“Notice”). 
 
Further to the scope of our Association, the purpose of the present letter is to focus on 
those aspects of the Notice which consider the role of investment funds in merger & 
acquisition transactions.  
 
In this respect, we would like to draw the attention of this Hon. Commission on the risks 
that certain general concepts embodied in the Notice, if applied in an unqualified manner 
to private equity transactions, may jeopardise the further development of private equity in 
the European Union, without any significant offsetting benefit being achieved.  
 
With all due respect, the impression is that, notwithstanding the appreciated greater depth 
of the analysis now contained in para. 19 of the Notice, the latter still misses (as its 
predecessor versions) certain fundamental elements of the operation and purpose of 
investment funds in the context of private equity acquisitions.  
 
The key issue is linked to the notion of control and, therefore, of ‘concentration’ for the 
purpose of Regulation 139/2004. The Notice rightly points out to the fact that private 
equity transactions show certain specific features and, thus, warrant an ad hoc assessment. 
According to para. 19 of the Notice: 
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“Specific issues concerning the means of control may arise in the case of acquisitions of 
control by investment funds. The Commission will analyse structures involving 
investment funds on a case-by-case basis”. 

 
Yet, when addressing, according to past experience, merger enforcement vis-à-vis private 
equity transactions, the Notice still views these acquisitions from the ill-equipped 
‘traditional’ perspective, whereby investment firms are said to control the fund’s assets and 
companies; and, consequently, a fictitious consolidation of the accounts occurs, often 
triggering the Merger Regulation thresholds (especially when investment firms belong to 
large financial institutions).  
 
On the contrary: 
 

 as funds do not have legal personality, investment companies are entities which 
hold and invest the monies of the funders on a fiduciary basis, on behalf and in the 
interest of the funders only;  

 
 investment companies cannot manage at will the assets of the fund and they have 

to abide by both the rules which establish the fund as well as the pervasive and 
detailed provisions of EC and national financial laws on the management of funds 
on behalf of third parties;  

 
 both the above rules set precise limits to the powers and boundaries of the 

investment companies in exercising their fiduciary duties (e.g. where to invest or 
not to invest, which are the maximum amounts that could be invested in each 
single target, and so on);  

 
 often, the rules agreed upon at the time of the establishment of the fund add 

certain other provisions which further limit the powers of the investment 
companies (e.g., establishing an advisory board composed by representatives of the 
funders; allowing the funders to take certain extraordinary resolutions with effect 
upon the investment companies’ activity);  

 
As a result, investment companies are not the beneficial owners of any of the companies in 
which the fund may invest.  
 
They do not consolidate the accounts of the fund’s subsidiaries with their own accounts. 
Legally and tax-wise speaking, the assets of the fund are completely separate from 
those of the investment companies. 
 
Akin to a Board of Directors, which is not considered to be the controlling entity of a 
corporation (not even when there is a widespread shareholding base), investment 
companies seem to simply act pursuant to fiduciary duties towards the investors. 
 
In light of the above and of the inherent dissociation between management and 
ownership/risks, it is highly questionable whether investment firms can be treated as 
controlling entities for the purposes of the Merger Regulation.  
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If a controlling entity is to exist in the context of a private equity transaction, the latter may 
instead be the ad-hoc corporate vehicle which is established by the investment company on 
behalf and in the interest of the fund itself so as to carry out the transaction.  
 
Here, it could be eventually stipulated that, when the acquisition vehicle makes an 
acquisition, control is exercised by the vehicle who materially completes the acquisition. 
Yet, the fact that the investment company is not considered a controlling entity has 
significant repercussions in terms of the entities to be considered undertakings concerned 
for the purposes of the Merger Regulation and of the turnovers to be considered. 
 
We remain at the disposal of this Hon. Commission for any additional comment and/or 
explanation that is requested. 
 
Best Regards 
 
 

Anna Gervasoni 
 


