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CONSULTATION OF THE EUROPEAN COMMISSION ON A DRAFT COMMISSION 

JURISDICTIONAL NOTICE CONCERNING MERGER CONTROL  
 

-:-:-:-:-:-:- 
 
 

OBSERVATIONS  BY AFEP 
 
 
 
At the end of September 2006 the European Commission published a draft notice codifying its 
competence with respect to merger control, aimed at consolidating and adapting the four 
jurisdictional notices of 1998 in light of EU Regulation 139/2004 Community jurisdictions 
recent case law. The Association Française des Entreprises Privées (AFEP) has set out hereunder 
its observations on the guidelines which the Commission is putting forward for discussion. 
 
In 2005, AFEP brought together 85 of the largest private groups operating in France, with a total 
of about 4.8 million employees among them, a combined annual turnover of almost 1100 billion 
euros and a combined net bank output in excess of 50 billion euro. Market capitalisation of 
French corporate groups quoted on the stock exchange belonging to AFEP exceeded 1000 billion 
euros at the end of 2005. 
 
AFEP member companies welcome the process undertaken by the Commission in order to 
clarify and codify Community practices with respect to concentrations. They nevertheless wish 
to suggest several improvements to the project under consultation. 
 
 

* 
*      * 

 
 
 
 
Some of the clarifications made by the Commission are satisfactory 
 
Member companies take note of the process initiated by the Commission, which should be 
beneficial to all parties concerned. 
 
By drawing up a text that clarifies and provides more specific details on the measures in force, 
the Commission is sending a constructive signal to all parties concerned, who can therefore more 
easily take advantage of these landmarks in their relations Community with institutions.  
 
Undertakings, for their part, will have a working instrument that should allow them to act with 
greater certainty both when making decisions about their market operations and in their 
interactions with the Commission.  
 
The member companies of AFEP thus recognise the improvements made by the Commission to 
matters regarding a natural person who may acquire control of an undertaking (§ 11), conditions 
relative to outsourcing (§ 23), the concept of sole control (§ 50ff.) or the negative control 
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exercised via veto rights (§ 56ff.). The same is true for the clarifications regarding full-function 
joint ventures (§ 94) and regarding the geographic allocation of turnover (§ 164ff.). 
 
All these elements reflect actual practice, often by including an economic dimension and thereby 
contributing to the improvement of legal certainty for companies. 
 
 
Other specifics being considered by the Commission should be improved 
 
Licences (§ 22) 
 
The Commission wished to clarify paragraph 11 of its Notice of 1998 on the concept of 
concentration, in particular by adding the following elements: 
"The grant or transfer of licences, without additional assets, will normally only bring about a 
concentration if they are exclusive at least in a certain territory; for non-exclusive licences it can 
be excluded that they may constitute on their own a business to which a market turnover is 
attached”. 
 
Such a wording leads to some uncertainty as regards the definition of a transfer of licences and 
should therefore be deleted.  
 
Indeed: 
- according to the Commission’s draft, a transfer of a licence would not “normally” bring 

about a concentration unless the licence were exclusive, thereby placing the burden of proof 
on the undertaking acquiring the licence to show the Commission that a non-exclusive 
licence does not bring about a concentration; moreover, such provisions leave open the 
question of a non-exclusive licence that might generate a separate turnover that would 
constitute a business;  

- this formulation could therefore lead to a significant increase in the number of notifications 
that have to be made to the Commission, in a way that would be totally disproportionate in 
relation to business realities in which, for certain undertakings, acquiring a licence is a 
frequent practice; 

- finally, by retaining non-exclusivity as a criterion for defining concentration, the 
Commission goes beyond the definition of control provided in Regulation No. 139/2004 on 
the control of concentrations between undertakings. 

 
Furthermore, out of a concern for consistency with the arguments developed below concerning 
the lack of relevance, the member companies of AFEP would like to see deleted from § 22 the 
sentence providing that: "The acquisition of control over assets can only be considered a 
concentration if those assets constitute the whole or a part of an undertaking, i.e. a business with 
a market presence…”. 
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 Changes in the activities of the joint venture (§ 102) 
 
The Commission wished to make some clarifications to its Notice of 1998 on the concept of full-
function joint ventures, in particular by adding the following elements: 
"The parents may decide to enlarge the joint venture’s activities in the course of its lifetime. This 
will be considered as a new concentration… considered in isolation, qualify as a concentration 
as explained in point 22 of this notice”. 
 
This statement should be modified insofar as, in the case of an enlargement in the joint venture’s 
activities, it is often difficult to distinguish the organic growth of the joint venture from effective 
concentration. 
 
Even in the case of additional transfer of assets to the joint venture by the parents, a new 
concentration should not be considered to exist unless the increase in activity involves a new 
activity, understood to exist as soon as the joint venture becomes active in a new relevant market 
that is separate from the one in which it had previously been active.  
 
Moreover, the notion that the Commission takes into consideration, in the situation foreseen in 
this paragraph, the “total or partial acquisition of another undertaking” is not explicit and does 
not appear relevant.  
 
As a result, AFEP member companies propose that the economic context be more clearly 
specified by adding the following passage: "The parents may decide to enlarge the joint 
venture’s activities in the course of its lifetime. This will be considered as a new concentration 
that may trigger a notification requirement if this enlargement consists in the addition of a new 
activity to the joint venture and entails the transfer of additional assets from the parents to the 
joint venture”. 
 
For the reasons mentioned above, and in order to avoid unnecessarily multiplying the number of 
cases where the addition of an activity to a full-function company is subject to notification to the 
Commission, the member companies would like the reference to § 22 to be deleted.  
 
Clarifications should be integrated into this draft consolidation 
 
AFEP member companies propose that the Notice of 1998 be supplemented, as regards the 
concept of undertakings concerned, by providing, in paragraph 126 of the draft submitted to 
consultation, for cases where a shareholder transfers a third of its sole control over voting rights 
in an undertaking while at the same time retaining a majority stake of the latter’s capital. Such a 
case is not, however, addressed neither by Regulation No 139/2004 nor by the Notice. 
 
As the texts (article 5.4b) and c) of Regulation No 139/2004) currently read, the turnover of the 
target undertaking must include, in particular, the turnover of any shareholder who owns more 
than half of its capital.  
 
However, as soon as the transferring shareholder has lost actual control of the target undertaking 
by transferring sole control of voting rights to a third party, its turnover should not be taken into 
account when calculating Community thresholds, even if it should continue to own more than a 
majority stake in the target undertaking’s capital.  
 
To compensate for this inconsistency, AFEP member companies propose that the European 
Commission base itself on the notion of control as defined under points B.II.1 of the draft Notice 
(veto rights, voting rights, etc.), rather than solely on ownership of capital, when determining the 
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turnover and the entity (parent company, subsidiaries) that should be taken into account for 
calculating thresholds.  


