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Consolidated Text
of

Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control of concentrations
between undertakings

(Published in OJ L 395, 30.12.1989; corrected version OJ L 257, 21.9.1990, p.13)
with amendments introduced by Council Regulation (EC) No 1310/97 of 30 June 1997

(published in OJ L 180, 9.7.1997, p. 1, corrigendum OJ L40, 13.2.1998, p. 17)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

HAS ADOPTED THIS REGULATION:

Article 1
Scope

1. Without prejudice to Article 22, this Regulation shall apply to all concentrations with a Community
dimension as defined in paragraphs 2 and 3.

2. For the purposes of this Regulation, a concentration has a Community dimension where:

(a) the combined aggregate worldwide turnover of all the undertakings concerned is more than ECU 5
000 million; and

(b) the aggregate Community-wide turnover of each of at least two of the undertakings concerned is
more than ECU 250 million, unless each of the undertakings concerned achieves more than two-thirds
of its aggregate Community-wide turnover within one and the same Member State.

3. For the purposes of this Regulation, a concentration that does not meet the thresholds laid down in
paragraph 2 has a Community dimension where:
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(a) the combined aggregate worldwide turnover of all the undertakings concerned is more than
ECU 2 500 million;

(b) in each of at least three Member States, the combined aggregate turnover of all the undertakings
concerned is more than ECU 100 million;

(c) in each of at least three Member States included for the purpose of point (b), the aggregate
turnover of each of at least two of the undertakings concerned is more than ECU 25 million; and

(d) the aggregate Community-wide turnover of each of at least two of the undertakings concerned is
more than ECU 100 million;

unless each of the undertakings concerned achieves more than two-thirds of its aggregate Community-
wide turnover within one and the same Member State.

4. Before 1 July 2000 the Commission shall report to the Council on the operation of the thresholds
and criteria set out in paragraphs 2 and 3.

5. Following the report referred to in paragraph 4 and on a proposal from the Commission, the
Council, acting by a qualified majority, may revise the thresholds and criteria mentioned in
paragraph 3.

Article 2
Appraisal of concentrations

1. Concentrations within the scope of this Regulation shall be appraised in accordance with the
following provisions with a view to establishing whether or not they are compatible with the common
market. In making this appraisal, the Commission shall take into account:

(a) the need to maintain and develop effective competition within the common market in view of,
among other things, the structure of all the markets concerned and the actual or potential competition
from undertakings located either within or outwith the Community;

(b) the market position of the undertakings concerned and their economic and financial power, the
alternatives available to suppliers and users, their access to supplies or markets, any legal or other
barriers to entry, supply and demand trends for the relevant goods and services, the interests of the
intermediate and ultimate consumers, and the development of technical and economic progress
provided that it is to consumers' advantage and does not form an obstacle to competition.

2. A concentration which does not create or strengthen a dominant position as a result of which
effective competition would be significantly impeded in the common market or in a substantial part of
it shall be declared compatible with the common market.

3. A concentration which creates or strengthens a dominant position as a result of which effective
competition would be significantly impeded in the common market or in a substantial part of it shall
be declared incompatible with the common market.
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4. To the extent that the creation of a joint venture constituting a concentration pursuant to Article
3 has as its object or effect the coordination of the competitive behaviour of undertakings that remain
independent, such coordination shall be appraised in accordance with the criteria of Article 85(1) and
(3) of the Treaty, with a view to establishing whether or not the operation is compatible with the
common market.

In making this appraisal, the Commission shall take into account in particular:

- whether two or more parent companies retain to a significant extent activities in the same market
as the joint venture or in a market which is downstream or upstream from that of the joint venture or
in a neighbouring market closely related to this market;

- whether the coordination which is the direct consequence of the creation of the joint venture
affords the undertakings concerned the possibility of eliminating competition in respect of a
substantial part of the products or services in question.

Article 3

Definition of concentration

1. A concentration shall be deemed to arise where:

(a) two or more previously independent undertakings merge, or

(b) -  one or more persons already controlling at least one undertaking, or

- one or more undertakings

acquire, whether by purchase of securities or assets, by contract or by any other means, direct or
indirect control of the whole or parts of one or more other undertakings.

2. The creation of a joint venture performing on a lasting basis all the functions of an autonomous
economic entity, shall constitute a concentration within the meaning of paragraph 1 (b).

3. For the purposes of this Regulation, control shall be constituted by rights, contracts or any other

means which, either separately or in combination and having regard to the considerations of fact or
law involved, confer the possibility of exercising decisive influence on an undertaking, in particular

by:
(a) ownership or the right to use all or part of the assets of an undertaking;

(b) rights or contracts which confer decisive influence on the composition, voting or decisions of the
organs of an undertaking.

4. Control is acquired by persons or undertakings which:
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(b) while not being holders of such rights or entitled to rights under such contracts, have the power to
exercise the rights deriving therefrom.

5. A concentration shall not be deemed to arise where:

(a) credit institutions or other financial institutions or insurance companies, the normal activities of
which include transactions and dealing in securities for their own account or for the account of others,
hold on a temporary basis securities which they have acquired in an undertaking with a view to
reselling them, provided that they do not exercise voting rights in respect of those securities with a
view to determining the competitive behaviour of that undertaking or provided that they exercise such
voting rights only with a view to preparing the disposal of all or part of that undertaking or of its
assets or the disposal of those securities and that any such disposal takes place within one year of the
date of acquisition; that period may be extended by the Commission on request where such
institutions or companies can show that the disposal was not reasonably possible within the period set;

(b) control is acquired by an office-holder according to the law of a Member State relating to
liquidation, winding up, insolvency, cessation of payments, compositions or analogous proceedings;

(c) the operations referred to in paragraph 1 (b) are carried out by the financial holding companies
referred to in Article 5 (3) of the Fourth Council Directive 78/660/EEC of 25 July 1978 on the annual
accounts of certain types of companies', as last amended by Directive 84/569/EEC?, provided
however that the voting rights in respect of the holding are exercised, in particular in relation to the
appointment of members of the management and supervisory bodies of the undertakings in which
they have holdings, only to maintain the full value of those investments and not to determine directly
or indirectly the competitive conduct of those undertakings.

Article 4
Prior notification of concentrations

1. Concentrations with a Community dimension defined in this Regulation shall be notified to the
Commission not more than one week after the conclusion of the agreement, or the announcement of
the public bid, or the acquisition of a controlling interest. That week shall begin when the first of
those events occurs.

2. A concentration which consists of a merger within the meaning of Article 3 (1) (a) or in the
acquisition of joint control within the meaning of Article 3 (1) (b) shall be notified jointly by the
parties to the merger or by those acquiring joint control as the case may be. In all other cases, the
notification shall be effected by the person or undertaking acquiring control of the whole or parts of
one or more undertakings.
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3. Where the Commission finds that a notified concentration falls within the scope of this Regulation,
it shall publish the fact of the notification, at the same time indicating the names of the parties, the

"OJNo L 222, 14.8.1978, p. 11.
0OJNo L 314,4.12.1984, p.28.
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nature of the concentration and the economic sectors involved. The Commission shall take account of
the legitimate interest of undertakings in the protection of their business secrets.

Article 5
Calculation of turnover

1. Aggregate turnover within the meaning of Article 1 (2) shall comprise the amounts derived by the
undertakings concerned in the preceding financial year from the sale of products and the provision of
services falling within the undertakings' ordinary activities after deduction of sales rebates and of
value added tax and other taxes directly related to turnover. The aggregate turnover of an undertaking
concerned shall not include the sale of products or the provision of services between any of the
undertakings referred to in paragraph 4.

Turnover, in the Community or in a Member State, shall comprise products sold and services
provided to undertakings or consumers, in the Community or in that Member State as the case may
be.

2. By way of derogation from paragraph 1, where the concentration consists in the acquisition of
parts, whether or not constituted as legal entities, of one or more undertakings, only the turnover
relating to the parts which are the subject of the transaction shall be taken into account with regard to
the seller or sellers.

However, two or more transactions within the meaning of the first subparagraph which take place
within a two-year period between the same persons or undertakings shall be treated as one and the
same concentration arising on the date of the last transaction.

3. In place of turnover the following shall be used:

(a) for credit institutions and other financial institutions, as regards Article 1(2) and (3), the sum of
the following income items as defined in Council Directive 86/635/EEC of 8 December 1986 on the
annual accounts and consolidated accounts of banks and other financial institutions3, after deduction
of value added tax and other taxes directly related to those items, where appropriate:

(1) interest income and similar income;
(il) income from securities:
- income from shares and other variable yield securities,

- income from participating interests,
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- income from shares in affiliated undertakings;

(iii) commissions receivable;

*0OJNo L 372,31.12. 1986, p.1.
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(iv) net profit on financial operations;
(v) other operating income.

The turnover of a credit or financial institution in the Community or in a Member State shall comprise
the income items, as defined above, which are received by the branch or division of that institution
established in the Community or in the Member State in question, as the case may be.

(b) for insurance undertakings, the value of gross premiums written which shall comprise all amounts
received and receivable in respect of insurance contracts issued by or on behalf of the insurance
undertakings, including also outgoing reinsurance premiums, and after deduction of taxes and
parafiscal contributions or levies charged by reference to the amounts of individual premiums or the
total volume of premiums; as regards Article 1(2)(b) and (3)(b), (c) and (d) and the final part of
Article 1(2) and (3), gross premiums received from Community residents and from residents of one
Member State respectively shall be taken into account.

4. Without prejudice to paragraph 2, the aggregate turnover of an undertaking concerned within the
meaning of Article 1 (2) and 3 shall be calculated by adding together the respective turnovers of the
following:

(a) the undertaking concerned;

(b) those undertakings in which the undertaking concerned, directly or indirectly;

- owns more than half the capital or business assets, or

- has the power to exercise more than half the voting rights, or

- has the power to appoint more than half the members of the supervisory board, the administrative
board or bodies legally representing the undertakings, or

- has the right to manage the undertakings' affairs;
(c) those undertakings which have in an undertaking concerned the rights or powers listed in (b);

(d) those undertakings in which an undertaking as referred to in (c) has the rights or powers listed in

(b);

(e) those undertakings in which two or more undertakings as referred to in (a) to (d) jointly have the
rights or powers listed in (b).

5. Where undertakings concerned by the concentration jointly have the rights or powers listed in
paragraph 4 (b), in calculating the aggregate turnover of the undertakings concerned for the purposes
of Article 1 (2) and (3):
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(a) no account shall be taken of the turnover resulting from the sale of products or the provision of
services between the joint undertaking and each of the undertakings concerned or any other
undertaking connected with any one of them, as set out in paragraph 4 (b) to (e);
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(b) account shall be taken of the turnover resulting from the sale of products and the provision of
services between the joint undertaking and any third undertakings. This turnover shall be apportioned
equally amongst the undertakings concerned.

Article 6
Examination of the notification and initiation of proceedings

1. The Commission shall examine the notification as soon as it is received.

(a) Where it concludes that the concentration notified does not fall within the scope of this
Regulation, it shall record that finding by means of a decision.

(b) Where it finds that the concentration notified, although falling within the scope of this Regulation,
does not raise serious doubts as to its compatibility with the common market, it shall decide not to
oppose it and shall declare that it is compatible with the common market.

The decision declaring the concentration compatible shall also cover restrictions directly related and
necessary to the implementation of the concentration.

(c) Without prejudice to paragraph 2, where the Commission finds that the concentration notified falls
within the scope of this Regulation and raises serious doubts as to its compatibility with the common
market, it shall decide to initiate proceedings.

2. Where the Commission finds that, following modification by the undertakings concerned, a
notified concentration no longer raises serious doubts within the meaning of paragraph 1(c), it may
decide to declare the concentration compatible with the common market pursuant to paragraph 1(b).
The Commission may attach to its decision under paragraph 1(b) conditions and obligations intended
to ensure that the undertakings concerned comply with the commitments they have entered into vis-a-
vis the Commission with a view to rendering the concentration compatible with the common market.

3. The Commission may revoke the decision it has taken pursuant to paragraph 1(a) or (b) where:

(a) the decision is based on incorrect information for which one of the undertakings is
responsible or where it has been obtained by deceit, or

(b) the undertakings concerned commit a breach of an obligation attached to the decision.

4. In the cases referred to in paragraph 3, the Commission may take a decision under paragraph 1,
without being bound by the deadlines referred to in Article 10(1).
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5. The Commission shall notify its decision to the undertakings concerned and the competent
authorities of the Member States without delay.

Article 7
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Suspension of concentrations

1. A concentration as defined in Article 1 shall not be put into effect either before its notification or
until it has been declared compatible with the common market pursuant to a decision under Article
6(1)(b) or Article 8(2) or on the basis of a presumption according to Article 10(6).

3. Paragraph 1 shall not prevent the implementation of a public bid which has been notified to the
Commission in accordance with Article 4 (1), provided that the acquirer does not exercise the voting
rights attached to the securities in question or does so only to maintain the full value of those
investments and on the basis of a derogation granted by the Commission under paragraph 4.

4. The Commission may, on request, grant a derogation from the obligations imposed in paragraph 1
or 3. The request to grant a derogation must be reasoned. In deciding on the request, the Commission
shall take into account inter alia the effects of the suspension on one or more undertakings concerned
by a concentration or on a third party and the threat to competition posed by the concentration. That
derogation may be made subject to conditions and obligations in order to ensure conditions of
effective competition. A derogation may be applied for and granted at any time, even before
notification or after the transaction.

5. The validity of any transaction carried out in contravention of paragraph 1 shall be dependent on a
decision pursuant to Article 6 (1) (b) or 8 (2) or (3) or on a presumption pursuant to Article 10 (6).

This Article shall, however, have no effect on the validity of transactions in securities including those
convertible into other securities admitted to trading on a market which is regulated and supervised by
authorities recognized by public bodies, operates regularly and is accessible directly or indirectly to
the public, unless the buyer and seller knew or ought to have known that the transaction was carried
out in contravention of paragraph 1.

Article 8

Powers of decision of the Commission

1. Without prejudice to Article 9, all proceedings initiated pursuant to Article 6 (1) (c) shall be closed
by means of a decision as provided for in paragraphs 2 to 5.

2. Where the Commission finds that, following modification by the undertakings concerned if
necessary, a notified concentration fulfils the criterion laid down in Article 2 (2) and, in the cases
referred to in Article 2(4), the criteria laid down in Article 85(3) of the Treaty, it shall issue a decision
declaring the concentration compatible with the common market.
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It may attach to its decision conditions and obligations intended to ensure that the undertakings
concerned comply with the commitments they have entered into vis-a-vis the Commission with a view
to rendering the concentration compatible with the common market. The decision declaring the
concentration compatible with the common market shall also cover restrictions directly related and
necessary to the implementation of the concentration.
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3. Where the Commission finds that a concentration fulfils the criterion defined in Article 2 (3) or, in
the cases referred to in Article 2(4), does not fulfil the criteria laid down in Article 85(3) of the Treaty,
it shall issue a decision declaring that the concentration is incompatible with the common market.

4. Where a concentration has already been implemented, the Commission may, in a decision pursuant
to paragraph 3 or by separate decision, require the undertakings or assets brought together to be
separated or the cessation of joint control or any other action that may be appropriate in order to
restore conditions of effective competition.

5. The Commission may revoke the decision it has taken pursuant to paragraph 2 where:

(a) the declaration of compatibility is based on incorrect information for which one of the
undertakings is responsible or where it has been obtained by deceit, or

(b) the undertakings concerned commit a breach of an obligation attached to the decision.

6. In the cases referred to in paragraph 5, the Commission may take a decision pursuant to paragraph
3, without being bound by the deadline referred to in Article 10 (3).

Article 9

Referral to the competent authorities of the Member States

1. The Commission may, by means of a decision notified without delay to the undertakings concerned
and the competent authorities of the other Member States, refer a notified concentration to the

competent authorities of the Member State concerned in the following circumstances.

2. Within three weeks of the date of receipt of the copy of the notification a Member State may inform
the Commission, which shall inform the undertakings concerned, that:

(a) a concentration threatens to create or to strengthen a dominant position as a result of which
effective competition will be significantly impeded on a market within that Member State, which
presents all the characteristics of a distinct market, or

(b) a concentration affects competition on a market within that Member State, which presents all the
characteristics of a distinct market and which does not constitute a substantial part of the common
market.
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3. If the Commission considers that, having regard to the market for the products or services in
question and the geographical reference market within the meaning of paragraph 7, there is such a
distinct market and that such a threat exists, either:

(a) it shall itself deal with the case in order to maintain or restore effective competition on the market
concerned, or

(b) it shall refer the whole or part of the case to the competent authorities of the Member State
concerned with a view to the application of that State's national competition law.




28 Merger control law in the European Union

If, however, the Commission considers that such a distinct market or threat does not exist it shall
adopt a decision to that effect which it shall address to the Member State concerned.

In cases where a Member State informs the Commission that a concentration affects competition in a
distinct market within its territory that does not form a substantial part of the common market, the
Commission shall refer the whole or part of the case relating to the distinct market concerned, if it
considers that such a distinct market is affected.

4. A decision to refer or not to refer pursuant to paragraph 3 shall be taken where:

(a) as a general rule within the six-week period provided for in Article 10 (1), second subparagraph,
where the Commission, pursuant to Article 6 (1) (b), has not initiated proceedings, or

(b) within three months at most of the notification of the concentration concerned where the
Commission has initiated proceedings under Article 6 (1) (c), without taking the preparatory steps in
order to adopt the necessary measures under to Article 8 (2), second subparagraph, (3) or (4) to
maintain or restore effective competition on the market concerned.

5. If within the three months referred to in paragraph 4 (b) the Commission, despite a reminder from
the Member State concerned, has not taken a decision on referral in accordance with paragraph 3 nor
has taken the preparatory steps referred to in paragraph 4 (b), it shall be deemed to have taken a
decision to refer the case to the Member State concerned in accordance with paragraph 3 (b).

6. The publication of any report or the announcement of the findings of the examination of the
concentration by the competent authority of the Member State concerned shall be effected not more
than four months after the Commission's referral.

7. The geographical reference market shall consist of the area in which the undertakings concerned are
involved in the supply and demand of products or services, in which the conditions of competition are
sufficiently homogeneous and which can be distinguished from neighbouring areas because, in
particular, conditions of competition are appreciably different in those areas. This assessment should
take account in particular of the nature and characteristics of the products or services concerned, of
the existence of entry barriers or of consumer preferences, of appreciable differences of the
undertakings' market shares between the area concerned and neighbouring areas or of substantial price
differences.

8. In applying the provisions of this Article, the Member State concerned may take only the measures
strictly necessary to safeguard or restore effective competition on the market concerned.
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9. In accordance with the relevant provisions of the Treaty, any Member State may appeal to the
Court of Justice, and in particular request the application of Article 186, for the purpose of applying
its national competition law.

10. This Article may be re-examined at the same time as the thresholds referred to in Article 1.

Article 10

Time limits for initiating proceedings and for decisions
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1. The decisions referred to in Article 6 (1) must be taken within one month at most. That period shall
begin on the day following that of the receipt of a notification or, if the information to be supplied
with the notification is incomplete, on the day following that of the receipt of the complete
information.

That period shall be increased to six weeks if the Commission receives a request from a Member State
in accordance with Article 9 (2), or where, after notification of a concentration, the undertakings
concerned submit commitments pursuant to Article 6(2), which are intended by the parties to form the
basis for a decision pursuant to Article 6(1)(b).

2. Decisions taken pursuant to Article 8 (2) concerning notified concentrations must be taken as soon
as it appears that the serious doubts referred to in Article 6 (1) (¢) have been removed, particularly as
a result of modifications made by the undertakings concerned, and at the latest by the deadline laid
down in paragraph 3.

3. Without prejudice to Article 8 (6), decisions taken pursuant to Article 8 (3) concerning notified
concentrations must be taken within not more than four months of the date on which proceedings are
initiated.

4. The periods set by paragraphs 1 and 3 shall exceptionally be suspended where, owing to
circumstances for which one of the undertakings involved in the concentration is responsible, the
Commission has had to request information by decision pursuant to Article 11 or to order an
investigation by decision pursuant to Article 13.

5. Where the Court of Justice gives a Judgement which annuls the whole or part of a Commission
decision taken under this Regulation, the periods laid down in this Regulation shall start again from
the date of the Judgement.

6. Where the Commission has not taken a decision in accordance with Article 6 (1) (b) or (c) or
Article 8 (2) or (3) within the deadlines set in paragraphs 1 and 3 respectively, the concentration shall
be deemed to have been declared compatible with the common market, without prejudice to Article 9.
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Article 11

Requests for information

1. In carrying out the duties assigned to it by this Regulation, the Commission may obtain all
necessary information from the Governments and competent authorities of the Member States, from

the persons referred to in Article 3 (1) (b), and from undertakings and associations of undertakings.

2. When sending a request for information to a person, an undertaking or an association of
undertakings, the Commission shall at the same time send a copy of the request to the competent
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authority of the Member State within the territory of which the residence of the person or the seat of
the undertaking or association of undertakings is situated.

3. In its request the Commission shall state the legal basis and the purpose of the request and also the
penalties provided for in Article 14 (1) (c) for supplying incorrect information.

4. The information requested shall be provided, in the case of undertakings, by their owners or their
representatives and, in the case of legal persons, companies or firms, or of associations having no
legal personality, by the persons authorized to represent them by law or by their statutes.

5. Where a person, an undertaking or an association of undertakings does not provide the information
requested within the period fixed by the Commission or provides incomplete information, the
Commission shall by decision require the information to be provided. The decision shall specify what
information is required, fix an appropriate period within which it is to be supplied and state the
penalties provided for in Articles 14 (1) (c) and 15 (1) (a) and the right to have the decision reviewed
by the Court of Justice.

6. The Commission shall at the same time send a copy of its decision to the competent authority of the
Member State within the territory of which the residence of the person or the seat of the undertaking
or association of undertakings is situated.

Article 12
Investigations by the authorities of the Member States

1. At the request of the Commission, the competent authorities of the Member States shall undertake
the investigations which the Commission considers to be necessary under Article 13 (1), or which it
has ordered by decision pursuant to Article 13 (3). The officials of the competent authorities of the
Member States responsible for conducting those investigations shall exercise their powers upon
production of an authorization in writing issued by the competent authority of the Member State
within the territory of which the investigation is to be carried out. Such authorization shall specify the
subject matter and purpose of the investigation.

2. If so requested by the Commission or by the competent authority of the Member State within the
territory of which the investigation is to be carried out, officials of the Commission may assist the
officials of that authority in carrying out their duties.
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Article 13

Investigative powers of the Commission

1. In carrying out the duties assigned to it by this Regulation, the Commission may undertake all
necessary investigations into undertakings and associations of undertakings. To that end the officials
authorized by the Commission shall be empowered:

(a) to examine the books and other business records;

(b) to take or demand copies of or extracts from the books and business records;
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(c) to ask for oral explanations on the spot;
(d) to enter any premises, land and means of transport of undertakings.

2. The officials of the Commission authorized to carry out the investigations shall exercise their
powers on production of an authorization in writing specifying the subject matter and purpose of the
investigation and the penalties provided for in Article 14 (1) (d) in cases where production of the
required books or other business records is incomplete. In good time before the investigation, the
Commission shall inform, in writing, the competent authority of the Member State within the territory
of which the investigation is to be carried out of the investigation and of the identities of the
authorized officials.

3. Undertakings and associations of undertakings shall submit to investigations ordered by decision of
the Commission. The decision shall specify the subject matter and purpose of the investigation,
appoint the date on which it shall begin and state the penalties provided for in Articles 14 (1) (d) and
15 (1) (b) and the right to have the decision reviewed by the Court of Justice.

4. The Commission shall in good time and in writing inform the competent authority of the Member
State within the territory of which the investigation is to be carried out of its intention of taking a
decision pursuant to paragraph 3. It shall hear the competent authority before taking its decision.

5. Officials of the competent authority of the Member State within the territory of which the
investigation is to be carried out may, at the request of that authority or of the Commission, assist the
officials of the Commission in carrying out their duties.

6. Where an undertaking or association of undertakings opposes an investigation ordered pursuant to
this Article, the Member State concerned shall afford the necessary assistance to the officials
authorized by the Commission to enable them to carry out their investigation. To this end the Member
States shall, after consulting the Commission, take the necessary measures within one year of the
entry into force of this Regulation.
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Article 14

Fines

1. The Commission may by decision impose on the persons referred to in Article 3 (1) (b),
undertakings or associations of undertakings fines of from ECU 1 000 to 50 000 where intentionally
or negligently:

(a) they fail to notify a concentration in accordance with Article 4;

(b) they supply incorrect or misleading information in a notification pursuant to Article 4;

(c) they supply incorrect information in response to a request made pursuant to Article 11 or fail to
supply information within the period fixed by a decision taken pursuant to Article 11;
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(d) they produce the required books or other business records in incomplete form during
investigations under Article 12 or 13, or refuse to submit to an investigation ordered by decision taken
pursuant to Article 13.

2. The Commission may by decision impose fines not exceeding 10 % of the aggregate turnover of
the undertakings concerned within the meaning of Article 5 on the persons or undertakings concerned
where, either intentionally or negligently, they;

(a) fail to comply with an obligation imposed by decision pursuant to Article 7 (4) or 8 (2), second
subparagraph;

(b) put into effect a concentration in breach of Article 7 (1) or disregard a decision taken pursuant to
Article 7 (2);

(c) put into effect a concentration declared incompatible with the common market by decision
pursuant to Article 8 (3) or do not take the measures ordered by decision pursuant to Article 8 (4).

3. In setting the amount of a fine, regard shall be had to the nature and gravity of the infringement.

4. Decisions taken pursuant to paragraphs 1 and 2 shall not be of criminal law nature.

Article 15

Periodic penalty payments

1. The Commission may by decision impose on the persons referred to in Article 3 (1) (b),
undertakings or associations of undertakings concerned periodic penalty payments of up to ECU 25

000 for each day of delay calculated from the date set in the decision, in order to compel them:

(a) to supply complete and correct information which it has requested by decision pursuant to Article
11;
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(b) to submit to an investigation which it has ordered by decision pursuant to Article 13.

2. The Commission may by decision impose on the persons referred to in Article 3 (1) (b) or on
undertakings periodic penalty payments of up to ECU 100 000 for each day of delay calculated from
the date set in the decision, in order to compel them:

(a) to comply with an obligation imposed by decision pursuant to Article 7 (4) or Article 8 (2), second
subparagraph, or

(b) to apply the measures ordered by decision pursuant to Article 8 (4).

3. Where the persons referred to in Article 3 (1) (b), undertakings or associations of undertakings have
satisfied the obligation which it was the purpose of the periodic penalty payment to enforce, the
Commission may set the total amount of the periodic penalty payments at a lower figure than that
which would arise under the original decision.
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Article 16

Review by the Court of Justice

The Court of Justice shall have unlimited jurisdiction within the meaning of Article 172 of the Treaty
to review decisions whereby the Commission has fixed a fine or periodic penalty payments; it may
cancel, reduce or increase the fine or periodic penalty payments imposed.

Article 17

Professional secrecy

1. Information acquired as a result of the application of Articles 11, 12, 13 and 18 shall be used only
for the purposes of the relevant request, investigation or hearing.

2. Without prejudice to Articles 4 (3), 18 and 20, the Commission and the competent authorities of the
Member States, their officials and other servants shall not disclose information they have acquired
through the application of this Regulation of the kind covered by the obligation of professional
secrecy.

3. Paragraphs 1 and 2 shall not prevent publication of general information or of surveys which do not
contain information relating to particular undertakings or associations of undertakings.
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Article 18
Hearing of the parties and of third persons

1. Before taking any decision provided for in Article 7 (4), Article 8 (2), second subparagraph, and (3)
to (5), and Articles 14 and 15, the Commission shall give the persons, undertakings and associations
of undertakings concerned the opportunity, at every stage of the procedure up to the consultation of
the Advisory Committee, of making known their views on the objections against them.

2. By way of derogation from paragraph 1, a decision to grant a derogation from suspension as
referred to in Article 7 (4) may be taken provisionally, without the persons, undertakings or
associations of undertakings concerned being given the opportunity to make known their views
beforehand, provided that the Commission gives them that opportunity as soon as possible after
having taken its decision.

3. The Commission shall base its decision only on objections on which the parties have been able to
submit their observations. The rights of the defence shall be fully respected in the proceedings. Access
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to the file shall be open at least to the parties directly involved, subject to the legitimate interest of
undertakings in the protection of their business secrets.

4. Insofar as the Commission or the competent authorities of the Member States deem it necessary,
they may also hear other natural or legal persons. Natural or legal persons showing a sufficient
interest and especially members of the administrative or management bodies of the undertakings
concerned or the recognized representatives of their employees shall be entitled, upon application, to
be heard.

Article 19
Liaison with the authorities of the Member States

1. The Commission shall transmit to the competent authorities of the Member States copies of
notifications within three working days and, as soon as possible, copies of the most important
documents lodged with or issued by the Commission pursuant to this Regulation. Such documents
shall include commitments which are intended by the parties to form the basis for a decision pursuant
to Articles 6(1)(b) or 8(2).

2. The Commission shall carry out the procedures set out in this Regulation in close and constant
liaison with the competent authorities of the Member States, which may express their views upon
those procedures. For the purposes of Article 9 it shall obtain information from the competent
authority of the Member State as referred to in paragraph 2 of that Article and give it the opportunity
to make known its views at every stage of the procedure up to the adoption of a decision pursuant to
paragraph 3 of that Article; to that end it shall give it access to the file.

3. An Advisory Committee on concentrations shall be consulted before any decision is taken pursuant
to Articles 8 (2) to (5), 14 or 15, or any provisions are adopted pursuant to Article 23.
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4. The Advisory Committee shall consist of representatives of the authorities of the Member States.
Each Member State shall appoint one or two representatives; if unable to attend, they may be replaced
by other representatives. At least one of the representatives of a Member State shall be competent in
matters of restrictive practices and dominant positions.

5. Consultation shall take place at a joint meeting convened at the invitation of and chaired by the
Commission. A summary of the case, together with an indication of the most important documents
and a preliminary draft of the decision to be taken for each case considered, shall be sent with the
invitation. The meeting shall take place not less than 14 days after the invitation has been sent. The
Commission may in exceptional cases shorten that period as appropriate in order to avoid serious
harm to one or more of the undertakings concerned by a concentration.

6. The Advisory Committee shall deliver an opinion on the Commission's draft decision, if necessary
by taking a vote. The Advisory Committee may deliver an opinion even if some members are absent
and unrepresented. The opinion shall be delivered in writing and appended to the draft decision. The
Commission shall take the utmost account of the opinion delivered by the Committee. It shall inform
the Committee of the manner in which its opinion has been taken into account.
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7. The Advisory Committee may recommend publication of the opinion. The Commission may carry
out such publication. The decision to publish shall take due account of the legitimate interest of
undertakings in the protection of their business secrets and of the interest of the undertakings
concerned in such publication’s taking place.

Article 20

Publication of decisions

1 . The Commission shall publish the decisions which it takes pursuant to Article 8 (2) to (5) in the
Official Journal of the European Communities.

2. The publication shall state the names of the parties and the main content of the decision; it shall
have regard to the legitimate interest of undertakings in the protection of their business secrets.
Article 21

Jurisdiction

1. Subject to review by the Court of Justice, the Commission shall have sole jurisdiction to take the
decisions provided for in this Regulation.

2. No Member State shall apply its national legislation on competition to any concentration that has a
Community dimension.
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The first subparagraph shall be without prejudice to any Member State's power to carry out any
enquiries necessary for the application of Article 9 (2) or after referral, pursuant to Article 9 (3), first
subparagraph, indent (b), or (5), to take the measures strictly necessary for the application of Article 9

().

3. Notwithstanding paragraphs 1 and 2, Member States may take appropriate measures to protect
legitimate interests other than those taken into consideration by this Regulation and compatible with
the general principles and other provisions of Community law.

Public security, plurality of the media and prudential rules shall be regarded as legitimate interests
within the meaning of the first subparagraph.

Any other public interest must be communicated to the Commission by the Member State concerned
and shall be recognized by the Commission after an assessment of its compatibility with the general
principles and other provisions of Community law before the measures referred to above may be
taken. The Commission shall inform the Member State concerned of its decision within one month of
that communication.
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Article 22
Application of the Regulation

1. This Regulation alone shall apply to concentrations as defined in Article 3, and Regulations No
174, (EEC) No 1017/685, (EEC) No 4056/866 and (EEC) No 3975/877 shall not apply, except in
relation to joint ventures that do not have a Community dimension and which have as their object or
effect the coordination of the competitive behaviour of undertakings that remain independent.

3. If the Commission finds, at the request of a Member State or at the joint request of two or more
Member States, that a concentration as defined in Article 3 that has no Community dimension within
the meaning of Article 1 creates or strengthens a dominant position as a result of which effective
competition would be significantly impeded within the territory of the Member State or States making
the joint request, it may, insofar as that concentration affects trade between Member States, adopt the
decisions provided for in Article 8 (2), second subparagraph, (3) and (4).

4. Articles 2 (1) (a) and (b), 5, 6, 8 and 10 to 20 shall apply to a request made pursuant to paragraph 3.
Article 7 shall apply to the extent that the concentration has not been put into effect on the date on
which the Commission informs the parties that a request has been made.
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The period within which proceedings may be initiated pursuant to Article 10 (1) shall begin on the
day following that of the receipt of the request from the Member State or States concerned. The
request must be made within one month at most of the date on which the concentration was made
known to the Member State or to all Member States making a joint request or effected. This period
shall begin on the date of the first of those events.

5. Pursuant to paragraph 3 the Commission shall take only the measures strictly necessary to maintain

or restore effective competition within the territory of the Member State or States at the request of
which it intervenes.

Article 23
Implementing provisions
The Commission shall have the power to adopt implementing provisions concerning the form, content

and other details of notifications pursuant to Article 4, time limits pursuant to Articles 7, 9, 10 and 22
and hearings pursuant to Article 18.

*0J No 13, 21. 2. 1962, p. 204/62.
>0JNo L 175,23.7.1968, p. 1.

®0J No L 378, 31. 12. 1986, p. 4.
"OJNo L 374.31.12.1987,p. 1.
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The Commission shall have the power to lay down the procedure and time limits for the submission of
commitments pursuant to Articles 6(2) and 8(2).

Article 24
Relations with non-member countries

1. The Member States shall inform the Commission of any general difficulties encountered by their
undertakings with concentrations as defined in Article 3 in a non-member country.

2. Initially not more than one year after the entry into force of this Regulation and thereafter
periodically the Commission shall draw up a report examining the treatment accorded to Community
undertakings, in the terms referred to in paragraphs 3 and 4, as regards concentrations in non-member
countries. The Commission shall submit those reports to the Council, together with any
recommendations.

3. Whenever it appears to the Commission, either on the basis of the reports referred to in paragraph 2
or on the basis of other information, that a non-member country does not grant Community
undertakings treatment comparable to that granted by the Community to undertakings from that non-
member country, the Commission may submit proposals to the Council for an appropriate mandate for
negotiation with a view to obtaining comparable treatment for Community undertakings.

4. Measures taken under this Article shall comply with the obligations of the Community or of the
Member States, without prejudice to Article 234 of the Treaty, under international agreements,
whether bilateral or multilateral.
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Article 25
Entry into force
1. This Regulation shall enter into force on 21 September 1990.

2. This Regulation shall not apply to any concentration which was the subject of an agreement or
announcement or where control was acquired within the meaning of Article 4 (1) before the date of
this Regulation's entry into force and it shall not in any circumstances apply to any concentration in
respect of which proceedings were initiated before that date by a Member State's authority with
responsibility for competition.

3. As regards concentrations to which this Regulation applies by virtue of accession, the date of
accession shall be substituted for the date of entry into force of this Regulation. The provision of
paragraph 2, second alternative, applies in the same way to proceedings initiated by a competition
authority of the new Member States or by the EFTA Surveillance Authority.8

¥ Introduced by the Act concerning the conditions of accession of the Kingdom of Norway, the Republic of

Austria, the Republic of Finland and the Kingdom of Sweden and the adjustments to the Treaties on which
the European Union is founded, ANNEX I - List referred to in Article 29 of the Act of Accession - III.
COMPETITION - B. PROCEDURAL REGULATIONS; OJ No. C 241, 29/08/94 P. 0057.
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This Regulation shall be binding in its entirety and directly applicable in all Member States.




