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COMMISSION Brussel s,

é OF THE EUROPEAN 23.10.1991
COMMUNITIES

MERGER PROCEDURE

ARTI CLE 6(1) b DECI SI ON

PUBLI C VERSI ON
To the notifying parties

Dear Sirs,
Subj ect : Case No. 1V/M 086 - Thomson / Pil ki ngton

Notification pursuant to Article 4 of Counci
Regul ati on No. 4064/ 89

1. The proposed operation which was notified on 20 Septenber
1991, concerns the acquisition by Thonmson-CSF S. A of 49.99%
of the shares of a subsidiary of Pilkington plc. This
subsidiary conpany is engaged in the field of optronics,
mai nly in the defence sector.

2. After examnation of the notification, the Conmm ssion has
concluded that the notified operation falls within the scope
of Council Regul ation No. 4064/89 and does not raise serious
doubts as to its conpatibility with the common market.
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The parties

3.

Thomson- CSF S. A. (Thonson) is a French conpany active in high
technology mlitary products. Its main strengths are in
aircraft equipnment, communication and command networKks,
detection systens, nmissile systens and techni cal conponents
i ncluding sem conductors. It is also involved in conputer
equi pnent, software and techni cal services. Thonson S. A. hol ds
59% of Thonson-CSF S. A, and 75% of its voting rights.

Pil kington plc (Pilkington) is a British conpany whose nmj or
activities are centered on glass production. Its main
strengths are in flat and safety glass, insulation, vision
care and optronics.

The agreenent
The parties have agreed that Thonmson wi I | take a 49, 99% st ake

in Pilkington Optronics (PO which is a Pilkington subsidiary
in which Pilkington's optronics business is currently

concentrated. Thomson w Il not transfer any assets or
securities to this conmpany. Thonson is already active in the
optronics field and will not withdraw fromthese activities.

Joi nt venture

Thonmson and Pil kington will have an equal nunber of ordinary
shares in PO [ ]™Y. The conpany's
managenent structure will be two-tier:

- there will be a board of directors, half of themnom nated
by Thonmson and hal f of them nom nated by Pilkington; the
chai rman of the board will be nom nated by Pil ki ngton but
w Il not have a casting vote;

- there will be a chief executive officer nom nated by the
directors appoi nted by Thonson subject to the exercise by
the directors appointed by Pilkington of a right of veto
on reasonabl e grounds. | 1M, The
chi ef executive officer will be able to attend neetings of
the board of directors but will not be a director. He will
be responsi bl e for day-to-day managenent and will nom nate
the senior nenbers of the managenent of PG

1. There will be a joint comittee
for the review of business opportunities, consisting of at
| east two directors of PO, one appoi nted by Pil ki ngton and one
appoi nted by Thonson.

(1)

Del eti on - busi ness secret.
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It follows that POw Il be jointly controlled by Thonson and
Pil kington and therefore the operation is a joint venture
within the neaning of Article 3 of the Merger Regul ation.

Concentrative joint venture

PO will be a full function joint venture, established on a
permanent basis. All the current activities of PO will be
included in the joint venture. The joint venture conpany w |l |
retainall theintellectual property rights whichit currently
uses, Pilkington tranferring to PO any such intell ectual
property rights which are owned by Pilkington and used
exclusively in the optroni cs busi ness. There is al so provi sion
for the grant at conpletion of irrevocable licences to the
joint venture in respect of intellectual property rights which
are also used in other parts of Pilkington's business and for
the joint venture to grant licences to Pilkington in respect
of intellectual property rights it will own and which are
currently used in other businesses of Pilkington. However
Pil kington has inforned the Commission that it does not
envi sage any such sharing of intellectual property rights.
There is no provision in the agreenent for Pilkington or POto
make any intell ectual property rights avail able to Thonson or
Vi ce versa.

Thomson will not withdraw from the optronics field. The
conpany will not transfer any assets to the joint venture.
Thomson will therefore remaininthe sane field of activity as
the joint venture. Under the terns of the agreenment, Thonson
w Il not acquire any conpeting optronics business within the
UK (directly or by way of taking sharehol di ngs) wi thout first
offering the joint venture the opportunity of doing so.

Pil kington effectively withdraws from the optronics nmarket
transferring all its relevant assets including intellectua
property rights and know how to the joint venture, with the
exception of a mnor research and devel opnent progranme
relating to a civil application of optronics.

There are two overseas subsidiaries of Pilkington dealing wth
optronics which will not be transferred to the joint venture
which are Pilkington Optronics Inc. and Pilkington Opt-
El ectronics (Pty) Ltd. The activities of the first subsidiary
are being run down and the second one is dormant. Pilkington
has al so a 49% stake in Pilkington Optronics S. A but is not
involved in the managenent of this Brazilian distribution
conpany and has not received any orders fromit. Furthernore,
Pil kington agrees not to conpete with the joint venture
(directly or by way of taking sharehol di ngs) during the period
it is a shareholder of the joint venture and for two years
thereafter. Finally the gl ass manufactured by Pil ki ngton and
used by PO represents | 1@ of Pilkington's turnover. It
can be added that this glass can be purchased from other
conpanies in the EC, as Pilkington Optronics has al ready done
in the past.

It is highly inprobable that Pilkington would be able to re-
enter the optronics market of the joint venture evenif it was
not bound by the non-conpetition restrictions in the
agreenment. There woul d be considerabl e practical difficulties

(1)

Del etion - business secret. The figure is negligible.
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in attenpting to re-enter this market, the cunul ative effect
of which would constitute a high barrier to entry. These
difficulties include:

- hi gh technol ogical barriers to entry - Pilkington woul d
need to acquire the rights to use the appropriate
technol ogy which is developing at a fast pace and which
the conpany wll therefore |ose touch with very quickly;

- the tine scale for showng a profit on new products - it
is not unusual for a period of 5 to 7 years to pass
between the concept stage of a new defence optronics
product and the commencenent of commercial production
during which period no profits would be earned,

- prof essional skills and expertise - the need to recruit a
team of engi neers and scientists;

- substantial investnment would be required for a purpose
built factory with purpose built capital equipnent.

It follows fromthe above that since Pilkington will w thdraw
fromthe market of the joint venture with very little prospect
of re-entering the market, there will not be coordination of
the conpetitive behaviour of Pilkington and Thonson. As far as
the <coordination of the conpetitive behaviour between
Pi | ki ngton and the JV is concerned, such coordi nation w || not
occur for the reasons nentioned in paragraphs 10 and 11.
Finally, as regards the danger of coordination of the
conpetitive behaviour between Thonmson and the JV, the
follow ng el enents have to be taken into consideration:

a) Wiileit is possible that the markets concerned may becone
nmore opento intra-Conmunity conpetitioninthe foreseable

future, Thonson will continue to focus its activities in
the French market while the joint venture's main field of
activity wll be in the UK for the reasons explained in

paragraphs 21 and 27 below. Furthernore, the products
manuf actured by the joint venture and by Thonson are to a
| arge extent conpl enentary.

b) Pilkington's participation in the joint venture has been
designed in such a way as to |eave Thonson the main
responsibility for the market behavi our of t he
undertaking. It will be recalled that the CEO of the
joint-venture conpany will be nom nated by the Thonson
directors.

On the basis of these elenents it is not reasonable to assune,
in the present case, that there will be significant roomfor
conpetition between Thonson and the JV.

The notified operationis therefore a concentrationwthinthe
meani ng of Article 3 of the Merger Regul ation.
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Communi ty di nensi on

In their respective latest financial years®, the conbined
aggregat e wor | dwi de tur nover of Thonson S. A and
Pi | ki ngton pl c exceeded 5.000 m | lion ECU (Thonmson S. A. 10. 880
MECU, Pil kington plc 3.745 MECU). The Communi ty-w de turnover
for both Thomson S. A and Pilkington plc exceeded 250 MECU
(approxi mately 5.956 MECU for Thonson S. A and 1. 705 MECU for
Pil kington plc). The parties did not achieve nore than two-
thirds of their Comunity-w de turnover in one and the sane
Menber State. Thus, the operation has a Comunity dinension
Wi thin the nmeaning of Article 1(2) of the Merger Regul ation.

Ancillary restraints

As indicated above, Thonson and Pilkington agree on non-
conpetition obligations (see paragraphs 9 and 10 above). There
are al so clauses in the agreenent between Pilkington and the
joint venture dealing with licences in respect of intellectual
property rights (see paragraph 8 above).

Since these cl auses are ai ned at expressing thereality of the
| asting withdrawal of Pilkington fromthe optronics market,
Thonson's intention to develop its optronics business in the
UK through the joint venture and the specialisation of the
joint venture in the optronics business, they are an integra
part of the concentration and hence ancillary restraints.

COWPATI BI LITY WTH THE COWON MARKET

The product markets

Optronics is a field of electro optical applications which
conbi nes optic and el ectroni c processing of physical signals
susceptible to direction and transm ssion through optical
devi ces. These physical signals are principally infra-red or
visible light, either naturally produced or generated by
dedi cated systens such as | asers. OQptroni cs have hitherto been
used to a significant extent in defence applications. PO s and
Thomson's optronic activities are nostly related to defence
appl i cati ons.

Inthe field of optronics there are the follow ng rel ated but
neverthel ess distinct activities:

- systens: the design, engineering and assenbly of a
conpl ete optronic system which satisfies the operationa
requi rements of the end user. In the present case these
systens are warning/detection/identification systens,
navi gati on systens and fire control systens.

(1)

1990 for Thonmson S. A, 1.4.1990 to 31.3.1991 for Pilkington
Pl c.
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- equi pnent: design and production of certain key electro-
optical pieces, which are integrated into a variety of
systens and whi ch may be produced by the systemsuppliers
or sourced from third parties, e.g. infra red caneras
(FLIR s) and | aser equipnent. Certain critical electro-
opti cal conponents are needed to produce this equi pnment
e.g. infra-red |l enses and detectors for FLIRs and | asers
for |aser range-finding equipnment. These conponents are
ei ther bought off-the-shelf or devel oped by the equi pnent
manuf acturer or by other sub-contractors for the
particul ar purposes of the system

The different systens are integrated in a nunber of different
platforns. The very specific constraints inposed by each
platformcall for an adaptati on of the systemto the different
types of platforns at an early stage of devel opnent. A target
finding systemfor an aircraft is quite different fromone for
a helicopter or for a hand held device. They should therefore
be considered as belonging to distinct markets, a view which
is wdely held within the industry. The platforns can be
categorised as foll ows:

- aircraft

- helicopters

- mssile IR seekers and ground to air defence systens
- ground vehicles

- hand hel d systens

- surface ships

- submari nes

- space vehicles

At the equi pnrent |evel the key pieces have a w de range of
applications. Nevertheless their |evel of sophistication
requi res specific adaptation to each project at systeml evel.
The adaptation of these pieces of equipnent to the
requi renents of a system seens to be less critical than the
adaptation of a total optronic systemto a given platform
| nportant manufacturers of equipnment may be able to offer
pi eces of equipnent for the whole range of applications. On
t he ot her hand, R&D for equi pnent goes with the devel opnent of
systenms. So it would be justified to include the equipnment in
the system narkets.
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Inaddition, there are certain civil applications for optronic
devices. The field includes TV fibre optics conmunicati ons,
medi cal equi pnment and security and surveillance. In this
limtedfield, optronic technol ogies arein direct conpetition
W th non-optronic technol ogi es and the | atter now account for
the greater part of this sector. The parties do not have a
significant presence in these narkets.

The geographi c markets

In NATO countries the only ultimate buyers of optronic defence
systens are the national defence Mnistries (MdDs). The MoDs
attach great inportance to nmaintaining national suppliers who
are active in key technologies. This holds especially for
optroni cs, a highly sophisticated, conparatively new
technol ogy. The MDs tend to support national industries.
Nevertheless, this could change in the future given the
opening up of public procurenent procedures in defence
mar kets. There are noves in the area of defence such as the
| EPG (I ndependent European Progranme G oup) whi ch has adopt ed
a Pl an of Action which establishes for nenbers the obligation
to publicise bids for tender in all [|EPG countries.
Furthernore, certain MDs are opening up their public
procurenent procedures in particular for conmponents / sub-
contracti ng. However, orders for optroni c systens or i nportant
equi pnent are given only exceptionally to non-national
suppliers where there is a national optronics industry.

The fact that systens are often devel oped in the context of
international cooperation is not indicative of Dbroader
geographic markets. The cooperation does not necessarily
reflect international conpetition. It is based on agreenents
bet ween the states participatinginthe projects. Accordingto
these agreenents orders placed with the various national
i ndustries nust correspond to the financial quotas of the
respective states (principle of "juste retour").

There i s a tendency towards cl oser cooperation in the European
defence i ndustry, as a consequence of i ncreasi ng technol ogi cal
sophi stication and the cost of defence equipnment. But as
negotiations on this matter between nenbers of NATO show, this
cooperationwill beinitiated by governnments. More cooperation

at different levels - progranms, planning and production -
woul d not nean nore conpetition and a break up of national
mar kets as national governnments will still insist on the

principle of "juste retour".

The abovenentionned facts indicate that in the field of
optronics the markets in countries with their own optronics
i ndustry are national markets.

The mar ket positions of Thonson and Pil ki ngton

The optronic activities of Thonmson and Pi | ki ngton are shown in
the table below which gives the parties' narket shares in
France and the UK for 1989. These figures can be taken as
representative of the parties' market position over the |ast
three years. Neither of the parties can be considered as
"system | eaders”, i.e. as undertakings responsible for the
design and the assenbly of entire platfornms such as aircraft
systens, helicopter systems, anti-aircraft defence systens,
etc. Thonson and Pil ki ngton devel op optronic systens that fit
onto a platform Furthernore they supply key products, which
are part of these systens.
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Mar ket shares (1989) ™

Pl at f

France \ Uni t ed Ki ngdom
orm Thomson Pi | ki ngton Thomson Pi | ki ngton
CSF Optronics CSF Optronics

Aircr
Hel i c
M ssi
Hand
G oun

Surface shi ps
Submari nes

Space
O her

af t

opters

| es

Hel d

d vehicl es

26.

27.

28.

29.

The products manuf actured by the proposed joint venture and by
Thonmson-CSF are to a l|large extent conplenentary. At the
optronics systens level, POs main strengths are in submarine
peri scopes and ground vehicle systens. Thonmson-CSF' s primary
strengths are in aircraft systens, mssiles and ground to air
m ssile systens. At the equi pnment | evel, the degree of overl ap
is also limted.

The parties are also operating in different national markets.
PO s business is concentrated in the United Kingdom and
Thomson- CSF sells principally in France and the M ddl e East.
Neither party has significant market shares in any other
Menmber State in the Community. PO s turnover in the nost
recent financial year in the rest of the Community (ie
excluding France and the UK) was only £ 2.1 mllion.

In considering the UK and French markets in relation to the
narrow product groups identified above, the only addition of
mar ket shares on the basis of figures for 1989 occurs in the
field of mssiles in the UK The parties will have a conbi ned
mar ket share of | 1® (PO [ ]1® and Thonson- CSF | ]1®).
There is one major conpetitor with a simlar market share

L1,

In the UK, POs nmarket shares in the product nmarkets
identified are relatively low (wth the exception of
submari nes) | 1. Inthe field of
submari nes Pilkington Qptronics has a | ]1® market share.
However the conpany is faced by a single buyer, nanely the
nati onal defence procurenent authority, which severely
restricts its scope of action in this market. This is true
generally in defence related national markets. The situation
wi || not change as a result of the concentration and it can be
noted that Thonson is not present in this product market in
France.

(1)

(2)
(3)

The figures in this tabl e have been del eted for the purpose of
publication as they are business secrets.

Del etion - business secrets.

Del etion - business secret. The figure is high.
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In France, Thonmson has a relatively |ow narket share in the
various product markets except for aircraft | 1Y and hand
hel d [ ] Y. However there is no addition of market shares as
a result of the concentration since PO has no significant
presence in any of these markets in France.

The parties relatively |low market shares in nost of the
product nmarkets in question indicate that there are other
conpetitors. On the UK nmarket, conpanies such as

1. In France, SAT and SFI M have
consi derabl e market shares in nost of the product markets in
guesti on.

Since there is no significant overlap between the parties in
the two national markets in question, the concentration wl|l
not create or strengthen a dom nant position in any of the
product markets identified. This conclusionis re-inforced by
other inportant factors. Firstly, the parties are faced with
a single buyer for nost of their products because they are
defence related and secondly there are other significant
conpetitors in nost of the product markets in question in both
the UK and France.

Inrelationto civilian products, the parties have very smal |
mar ket shares and they are active in different segnents of the
mar ket .

For the above reasons t he Comm ssi on has deci ded not to oppose
the notified concentration and to declare it conpatible with
t he conmon market. This decision is adopted in application of
Article 6(1)b of Council Regul ation No. 4064/ 89.

For the Comm ssion,

TEXTE RECONSTI TUE ELECTRONI QUEMENT / ELECTRONI CALLY RE- CREATED

TEXT / ELEKTRONI SCH NACHGEBI LDETER TEXT

(1)

Del eti on - busi ness secret.



