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COMMISSION Bruxel | es | e, 04. 09. 1992
OF THE EUROPEAN
COMMUNITIES

PUBLI C VERSI ON

MERGER PROCEDURE -

Art. 6(1)b decision

To the notifying Party
Dear Sirs,

Subject: Case n° IVIM235 - EIf Aquitaine - Thyssen / M no

Your notification of 03.08.1992 pursuant to article 4
of Council Regulation N° 4064/ 89

The proposed concentration concerns the acquisition by Elf
M neral 61 GrbH (EMD), a subsidiary of Société Nationale Elf
Aqui tai ne (SNEA), of Mnol M neral 6l handel AG (M nol) and
other assets held in trust by the Treuhandanstalt. The
Treuhandanstalt is a trust institution created under public
| aw by the German State in March 1991 to hold in trust as
State property the shares of fornerly state-owned enterprises
in the former GDR, and to privatise, reorganise and
adm ni strate such assets. Thyssen Handel Berlin GrbH ( THB)
a conpany of the Thyssen group, is also involved in the
oper ati on.

Description of the operation

2.

The operation forns part of the privatisation of East Gernman
i ndustry following reunification. As result of the deal, Elf
will invest 4,5 billion DM in the construction of a new
refinery at Leuna and it will acquire Mnol's distribution
net wor k of petrol eum products in East Gernmany.

More specifically, the agreenment signed on 23 July 1992
between, on the one hand, a consortium established between
the EIf and Thyssen groups, and, on the other hand,
Treuhandanstalt, Leuna Wrke and Mnol®, conprises the
foll owi ng operations which all forman integral part of the
deal :

(1)

Leuna Werke and Mnol are two fornerly state-owned East
German conpani es whose shares are held in trust by the
Treuhandanstal t .

Rue de la Loi 200 - B-1049 Brussels - Belgium

Telephone: direct line 29..... exchange 299.11.11 - Telex COMEU B 21822 - Telegraphic address COMEUR Brussels telefax 29.......



-2 -

- EMO and THB wi I | acquire 98%and 2%respectively of the
capital of Mnol, a conpany engaging in the marketing
and distribution of petroleum products through a
network of service stations;

- Leuna 2000, a limted partnership between EMO (2/3) and
THB (1/3) wll acquire certain land and ancillary
facilities for the purpose of building and operating
a new refinery at Leuna. The existing refining
facilities at Leuna and Zeitz wll be managed by RMG
Raf fi neri e 2000 Managenent GrbH (RM5, a conpany owned
by EMO (2/3) and THB (1/3), pendi ng construction of the
new refinery, and they will be dismantled thereafter;

- Leuna 2000 will also acquire a 52,5% shareholding in
M ner al 6l ver bundl ei tung GrbH (ML), which owns and
operates a pipeline and storage network in the new
Bundesl ander. These M.V shares are currently held in
trust by the Treuhandanstalt. From an econom c poi nt
of view, the operation of the ML pipelineis linkedto
the operation of the refineries at Leuna and Zeitz.

The parties

3.

SNEA and the conpanies in the EIf group operate in three main

sectors, nanely petrol eum products (exploration,
producti on, refining and di stribution), chem cal s
(petrochemcals and fine and specialty chemcals) and
hygi ene-heal th (phar maceuti cal s, par aphar maceuti cal s,

cosnetics and bio-industries). The main activities of the
Thyssen Group include production of steel, specialty steel,
capi tal goods and nmanuf actured products, trading in scrap raw
mat eri al s and steel, project managenent and construction of
process plants and pipelines.

After exam nation of the notification, the Conm ssion has
concluded that the notified operation falls within the scope
of Council Regul ation N° 4064/89 and does not raise serious
doubts as to its conpatibility wwth the common nmarket .

CONCENTRATI ON

Si nce, following the conpletion of the operation, EMO,
either directly or through Leuna 2000 and RMG, w Il acquire
control of Mnol and the other assets invol ved, the operation
constitutes a concentration within the nmeaning of Article
3(1)(b) of the Regul ation.

COVMUNI TY DI MENSI ON

The operation has a Comunity dinension. The worldw de
turnover of the SNEA group in 1991 was 28,777 mllion ECU
and the corresponding figure for Mnol was about 1,277
mllion ECU The SNEA group had a Conmuni ty-w de turnover of
17,411 mllion ECU and all of Mnol's turnover was realized
in the Comunity. The two undertakings did not achi eve nore
than 2/3 of their aggregate Community-w de turnover within
one and the same Menber State.
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COWPATI BI LITY WTH THE COVMON MARKET

The operation relates to the privatisation of Mnol and
ot her assets by the Treuhandanstalt. The only activities
affected by the operation are refining and distribution of
pet rol eum products.

The process of refining |l eads to the production of a nunber
of petrol eum products, of which the followng are affected
by the operation: notor fuels, fuel oil, liquid petrol eum
gas, bitunmens, lubricants, jet fuels, bunkers and naphtha.

The undertakings to be acquired are active only in the new
Bundesl| ander. However, in the present case it is not
necessary to determne the exact scope of the relevant
geographi c market, since, as set out below, even under the
narrowest market definition no dom nant position will be
created or reinforced as result of the proposed
concentration.

Refi ni ng of petrol eum products

9.

The EIf group's share of the total German refining capacity
iscurrently estimated at about 1,5% In the short to nmedi um
termafter the conpletion of the operation, EIf's share is
expected to increase to 5% 8%

Even assum ng t hat t he rel evant geographi c mar ket were t he new
Bundesl ander, the proposed concentration will not create or
reinforce a dom nant position in that market. ElIf's current
share of the East German refining capacity through its 8.33%
sharehol ding in PCK Schwedt is estinmated at 5% PCK Schwedt
is arefinery owned by a joint venture in which DEA and VEBA
are the mai n shareholders. Until 1996, when the newrefinery
at Leuna is built, EIf's share of the East German refining
capacity will increaseto about 45% throughits operation and
managenent of the Leuna and Zeitz refineries. Wen the new
refinery is built and the Leuna and Zeitz refineries are
dismantl ed, ElIf's share will anount to 30%at the nost. In
vi ew of the above and of the fact that the remaining refining
capacities will be held by strong conpetitors, the Conmm ssion
considers that there will be no creation or strengthening of
a dom nant position in East Gernmany.

Distribution of petrol eum products

10.

11.

Elf's market share of the German market, both at present
and follow ng conpletion of the proposed concentration, is
low. ElIf's share is currently estimated at 2% of the tota

consunption of petrol eumproducts in Gernmany, and between 2%

and 10.2% in narrower product sub-markets. Its present
networ k market share is estimated at about 2% Conbined with
that of Mnol, it will reach about 10% and the parties

estimate it at around 6-8% by the end of the century.

In East GCermany EIf wll take over Mnol's distribution
network of service stations, which is conposed of 896
stations out of a total of about 1340 stations in the whole
of East Germany. In 1991 the esti mated market share of M nol
in East Germany was 76%in ternms of volune of sales (77% of
sal es of gasoline, 75% of sales of gasoil).



- 4 -

However, these market shares are being eroded and they wl|
decrease further, because of the market changes taking pl ace

in East Germany. In fact, in terns of market power, Mnol's
current network is less inportant than its size would
i ndi cat e. Moreover, new and inportant conpetitors have

entered or are planning to enter the market.

(i) OQut of the 878 stations operated by Mnol or under
M nol ' s brand nanme (excl udi ng hi ghway servi ce st ati ons)
M nol owns only 265, which represent 45,9% of Mnol's
sal es of gasoline and 41% of Mnol's sales of gasoil
[...]1® of these stations are currently the object of
restitution claims, [...]®.

Most of the remaining stations are owned by | ocal
comunities, private persons or cooperatives and they
are operated by Mnol under short-term(generally one-
year) deal er contracts (460 stations). Loss of contract
to conpetition is, as a result, possible. In fact,
during the period from1/1/1991 to 30/6/1992 M nol | ost
114 of these stations to conpetitors and independent
operators.

122 stations are currently operated by 6 Joint Ventures
between M nol, on the one hand, and Aral, DEA, Agip,
May and Wahrlich, on the other hand. [...],

Finally, the size of Mnol's network will be further
reduced, because under the agreenment wth the
Treuhandanstalt, EIf is obliged to sell 10%of Mnol's
service stations to medi um sized conpetitors (average
quality mx).

The quality of the service stations in M nol's network,
interns of equi pnent, |ocation and other criteria, is
varied. A large part of the service stations requires
restructuring in order to be able to neet Western
standards. According to a report prepared for the
parties by the Dresdner Bank, [...](® stations were
qualified as "transfer stations"” (to be divested) and
the ability of further stations to survive was
questioned. [...](®,

(i) Since 1990 291 new service stations have been built in
East Germany by i nportant conpetitors (Esso, Shell, BP,
Aral, DEA, Agip, Total, Fina, Jet) and 359 further
stations are under construction or concrete planning.
According to Elf's conpetitors, by 1996, 1225 new
service stations will be in operation in East Germany.

(2)
(3)

(4)

(5)
(6)

Over 100. The exact figure is a business secret.
Confidential information relating to stations which are
currently the object of restitution clains.

Details of the joint venture agreenments which constitute
busi ness secrets.

Del et ed busi ness secret.

Del et ed busi ness secrets.
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Elf itself is planning to build [...] new service
stations by 1996 to counterbal ance part of the above
menti oned | osses of service stations fromthe existing
M nol network. 1In order to conpensate partly for these
| osses the Treuhandanstalt has agreed to offer Elf
suitable sites for the construction of new service
stations. EIf has stated in this respect that these
sites are intended for the replacenent of sonme of the
| ost service stations and not for the construction of
addi tional stations. The Comm ssion has taken this
statenment into account in assessing the nmarket
situation in East Gernmany.

The market evolution in East Germany is denonstrated by
M nol's | oss of market share within a short period of tine.
Only in the first half of 1992 Mnol's estinmated share fel
to 59%of total East German sales (65%of sal es of gasoline,
56% of sales of gasoil), and, during the sane period the
share of its conpetitors doubled®. For the reasons set out
above, it is expected that Mnol's share wll decrease
further in the future (EIf has stated that it expects to
mai ntain a 34% mar ket share by 1996 and a 25% market share
by the year 2000).

As a result, it is concluded that Mnol's current market
shares are subject to a dowward trend and Mnol's rea
mar ket power in the East German market for distribution of
petrol eumproducts is | ess than these shares woul d i ndi cat e.

Conpetitors argue that EIf's right, under the Mnagenent
Agreenment with the Treuhandanstalt, to manage the existing
refineries at Leuna and Zeitz, pending construction of the
new refinery, gives Elf access to the products of the

refineries on nost favourable ternms and, as a result, it
creates an unfair conpetitive advantage. This w Il happen
because the | osses of the refineries will be borne by the

Treuhandanstalt and EIf will therefore be able to supply its
own service stations under conditions nore favourabl e than
mar ket conditions, at the expense of the tax-payer.

However, it is considered that EIf will not be able to
operate the refineries to its own advantage for the
foll owi ng reasons. The Managenent Agreenent provides that
the manager of the refineries, nanmely EIf, shall try to
obtain the nost favourable conditions for the refineries
with regard to all sales and supply contracts, and that it
shall deal with affiliated conpanies at armis | ength and on
commercially reasonable terns. In order to ensure that these
saf eguards are properly enforced, the Treuhandanstalt has
stated in a letter to the Comm ssion that it shall exercise

(7
(8)

Del et ed busi ness secret.

| f i ndependent operators are excluded and market shares are
calculated on the basis of the sales mde by service
stations operated by Mnol or other petrol conpanies, the
evol ution of market shares would be the foll ow ng:

n terns of gasoline: in 1991, Mnol 85% others 15%
the first half of 1992, Mnol 65% others 35%
terms of gasoil: in 1991, Mnol 75% others 25%
the first half of 1992, Mnol 66% others 44%

- i
in
in
in
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its inspection rights under the Managenent Agreenent both by
an internal teamof experts and through certification by an
i ndependent consultancy. The aim of the inspection will be
to verify, on the basis of objective market data (such as
Platt, G| Market Report, Reuter), that the products of the
refineries are priced according to nmarket conditions.

Mnol's distribution network also includes 50 depots of
various sizes of a total capacity of about 504,900 n¥. The
three |argest depots representing 65% of Mnol's total
capacity are Rostock (137,500 n?), Seefeld (60,000 n?) and
Har t mannsdorf (130, 700 nf). 16 depots, including the one in
Rostock, are currently the object of restitution clains.

The total capacity of the depots operated by independent
conpani es in East Germany is estimated at about 240, 000 n¥.
However, conpetitors argue that, in the short-term this
capacity is not considered to be sufficient to nmeet supply
needs, at least in certain parts of East Germany, for the
followi ng reasons. First, a large part of that capacity can
only be used for the storage of diesel and heating oil, and
not for the storage of gasoline for which a special |icense
is required. Second, depots can be considered as
substitutabl e sources of supply only within a certain range
(normal |y about 100 to 150 km less in East Germany, in view
of poor road conditions), especially for service stations
with small storage capacity. Supplies from West Germany
(including West Berlin), to East CGermany were nmade in the
past only to a limted extent (up to 25% in the last six
nmont hs). Moreover, although several depots of significant
capacity are planned to be built by oil conpanies or
i ndependent operators in East Germany, it is estimated that
they will not be operational for another few years.

On the basis of the above it could therefore be argued that,
over the next few years, EIf's conpetitors in East Gernany
woul d depend to a certain extent on Mnol's depots for their
suppl i es. However, at the Comm ssion's request, EIf has
sent to conpetitors which operate service stations in the
new Bundesl &nder legally binding offers to enter into a
general agreenent on the use of Mnol's depot facilities.
Under these agreements, EIf will engage to give conpetitors
t hroughput rights and supplies from Mnol's depots on
commercially acceptable terns based on local conditions
(cost + margin). Arbitration by nutually agreed i ndependent
experts will be provided in case of disputes relating to the
application of the agreenent. The general agreenent shal
be valid for an initial period of two years, to be extended
if the conpetitor has not devel oped sufficient alternative
solutions for reasons outside its control. The offer will be
open for at |east one nonth after it has been nade.

Wth regard to hi ghway service stations in East Gernmany, the
situationis as follows. Qut of a total of 44 stations M nol
operates 18 on its own, and 16 nore stations through joint
ventures with conpetitors. The nunber of service stations
operated by conpetitors alone were 14 as of July 1992.

It is doubtful whether there is a separate rel evant market
for highway service stations in Gernmany, because no tol
system exi sts and drivers can easily use service stations
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of f the highways. The exact definition of the relevant
mar ket can be | eft open, however, since even under a narrow
mar ket definition, no dom nant position will be created or

reinforced for the follow ng reasons:

- after the dissolution of the joint ventures, Mnol w ||
operate about half of the service stations concerned;

- conpetitors are planning to open new highway service
stations in East Germany in the near future;

- under the agreenent with the Treuhandanstalt, the 18
stations operated by Mnol will be transferred to the
Aut obahn Hol di ng Conpany, which intends to | ease them
to Mnol under 25-year |ease agreenents. It is
considered that this intended |ease constitutes a
separate operation which falls outside the scope of the
noti fed concentration.

In viewof the parties' position in the markets for refining
and distribution of petroleum products as well as the
ongoi ng market evolution in East Germany, and on the basis
of the above-nentioned statenents of the Treuhandanstalt and
the legally binding and irrevocable offers nmade by EIf, it
i s concluded that the proposed concentration will not create
or strengthen a dominant position as a result of which
effective conpetition would be significantly inpeded in the
common market or in a substantial part of it.

For the above reasons, the Comm ssion has deci ded not to oppose
the notified concentration and to declare it conpatible with the
conmon rmar ket. This decision is adopted in application of Article
6 (1) (b) of Council Regul ation No. 4064/ 89.

For the Conmm ssion,
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