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To the notifying party

Dear Sirs,

Subj ect: Case No. 1V/M02 - Thorn EM/Virgin Misic
Notification of 20.3.1992 pursuant to Article 4 of
Counci| Regul ati on No. 4064/ 89

1. This case concerns the proposed acquisition by Thorn EM
plc (Thorn EM) of the entire share capital of Virgin Misic
Goup Ltd (Virgin).

2. After exam nation of the notification, the Conmm ssion has
concluded that the notified operation falls within the
scope of Council Regulation No. 4064/89 (the Regul ation)
and does not raise serious doubts as to its conpatibility
wi th the common market.

I . THE PARTI ES

3. Thorn EM is the ultimte hol ding conpany for a | arge group
of conpani es, the principal businesses of which are nusic
(28%of total turnover) and the rental of consuner durables
(also 28% . Its other businesses are retailing, lighting
and security and el ectronics.

4. Thorn EM's nusic activities include both nusic recording
and music publishing. It is also a retailer of records. In
nmusi ¢ recording Thorn EM is one of the five vertically
integrated "major" record conpanies worldw de, its

activities including the manufacturing and distribution of
records and the ownership of recording studi os.

5. Virgin is a record conpany and nusic publisher. Its nusic
recording activities do not extend to manufacturing and
di stribution. The retailing (including record retailing),
conmuni cations and airline businesses carried on under the
Virgin nane are separate groups of conpanies and are not
connected with the proposed acquisition.

Rue de la Loi 200 - B-1049 Brussels - Belgium

Telephone: direct line 29..... exchange 299.11.11 - Telex COMEU B 21822 - Telegraphic address COMEUR Brussels telefax 29.......



10.

11.

CONCENTRATI ON

The proposed operation is a concentration within the
meani ng of Article 3(1) of the Merger Regulation in that
Thorn EM will acquire control of the whole of Virgin.

COVMUNI TY DI MENSI ON

The operation has a Community dinension. The conbined
aggregate worldwi de turnover of Thorn EM and Virgin
amounts to nore than 5,000 mllion ECU (5,172 mllion ECU
for Thorn EM in 1990/91, 472 mllion ECU for Virgin in
1990/ 91). The aggregate Conmunity-w de turnover of each is
nore than 250 mllion ECU (3,456 mllion ECU for Thorn EM,
316 million ECUfor Virginin the sane period?) The parties
do not achi eve nore than two-thirds of their Comunity-w de
turnover in one and the sane Menber State.

COWPATI BI LITY WTH THE COVMON NMARKET

The mai n effects of the proposed transaction are hori zont al
in nature, involving the elimnation of Virgin as a
conpetitor in music recording and nusic publishing. In
addition, certain vertical effects may result fromthe fact
that Thorn EM has manufacturing and distribution
activities, while Virgin does not. Furthernore, it 1is
necessary to consider the inpact of the proposed
transaction on the interplay between nusic recording and
musi ¢ publ i shing.

Musi c recording
Pr oduct nmar ket

The central activity of record conpanies is the selling of
records?. This incorporates the signing up, recording and
pronotion of artists. Recorded nusic nmay be broadly divi ded
into two maj or categories - "pop"” and classical. Wthin the
EEC, pop nusic is by far the nost significant in terns of
sal es volune and value, representing around 90% of the
total val ue

The parties also differentiate between international pop
(that is, English songs perforned by UK and US artists) and
nati onal pop (that is, songs perfornmed by non- UK or non-US
artists in whatever |anguage) as different product groups
wi thin the pop nusic nmarket.

The narrowest product market definition would distinguish
between individual artists or even individual songs.
However, retailers, who are the custoners of the record

1)
2)

The latter figure excludes the turnover in DenmarKk.
"Records" are taken to include LPs, cassettes and conpact
di scs unl ess ot herw se specifi ed.
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conpanies, while mainly driven by the demand of the
ultimate consuner, do not take such a limted approach.

For the purposes of the present case it is not necessary to
deci de whet her or not product groups within the pop market
constitute separate nmarkets since the effects of the
proposed transaction within these individual groups are
simlar to that for pop nmusic as a whole and, as seen
below, even on the narrower product definition, the
proposed acquisition will not lead to the creation or
strengt hening of a dom nant position.

CGeographic reference market

The parties consider the geographic market for both
international pop and classical nusic to be the EEC as a
whole on the basis that the principal conpetitors are
present in each national territory and cross-border trade
occurs on a substantial scale. As regards national pop, the
parti es consi der the reference market to be national, since
national artists and their nusic are not generally present
outside their own country.

However, a nunber of features of the nusic recording market
tend to be national as opposed to Conmunity-w de. For
exanple, the record conpanies have distinct repertoire
policies for each Menber State, based on distinct demand,
and differing |levels of demand by consumers for national
and international pop, and also, to a |esser extent,
classical music. Gowmh rates are also different in
i ndi vi dual Menmber States. It shoul d be noted, however, that
there seens to be a pan-European repertoire policy mainly
for major artists?.

In addition, the structure of the retail business differs
fromMenber State to Menber State. At present, there appear
to be only two retailers operating in nore than one Menber
State. Al retailers, including those which are active in
nore than one Menber State, purchase their requirenents
from the local outlets of the record conpanies. Record
distribution is also organised on a Menber State basis,
wi th the exception of the Benel ux States.

Record conpani es also price their products differently in
the individual Menber States. The patterns of discounts,
rebates and other returns, as well|l as other contract ternms,
vary as between different Menber States.

For purposes of this decision, however, it is not necessary
to determ ne whether the geographic reference market is
delineated by the individual Menber States or is the EEC
(or EEC and EFTA) as a whol e, since, as seen bel ow, even on
the narrowest geographic reference market, the proposed
acquisition will not lead to the creation or strengthening
of a dom nant position.

3)

An artist is considered to be a "mgjor artist” if he or she
generates a significant turnover over several years, sells
nore than one mllion al buns, and usual |y generates export
sal es.
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Assessnent

As a result of the proposed acquisition the conbined market
share of Thorn EM and Virgin for all types of nmusic wll
in nearly all cases be less than 25%irrespective of the
geographic reference market anal ysed.

In Greece and Portugal, although the conbi ned market share
of the parties will be higher than 25% for pop nusic
overal | and national pop, it is not increased significantly
by the acquisition of Virgin. In addition, the other major
partici pants are present on these markets (only Warner is
absent in national pop in Portugal). These countries
represent less than 2% of the total EEC market for pop
nmusi c.

It follows fromthe above that the conbi ned narket share of
Thorn EM and Virgin, together with the existence of other
strong players, would not normally indicate a dom nant
position for the acquiring party.

The structural features of the market(s) for recorded nusic
could indicate a situation of «collective dom nance.
However, the Conmm ssion has concluded in the present case
that the proposed acquisition wuld not <create or
strengthen a dom nant position anong the five major record
conpanies as a result of which effective conpetition would
be significantly inpeded in the commobn mnarket or a
substantial part of it.

The nusic recording industry is highly concentrated. In the
pop nusi ¢ mar ket concentration has been particul arly marked
since the latter half of the 1980s. Since 1988 at |east six
i ndependent | abel s have been acquired by the top five major
conpanies. Virginis in fact the last remaining significant
i ndependent record conpany.

The conbi ned nmarket share of the |eading five conpanies -
Thorn EM, Sony, Polygram Wrner and Bertel smann (BMG -
is currently estimated at 77% for the EEC as a whol e and
ranges fromaround 70%to 80%in individual Menber States.
Each of Thorn EM's nmjor conpetitors are significant
participants in the nmarket. They are all active in nobst
types of nusic and in every Menber State.

In international pop the |evel of concentration for the
five conpanies is around 70%in the UK, and 85% in France
and Germany. For national pop the figures are the sane for
the UK (where all music is considered to be international
pop) and around 70% and 80% for France and GCermany,
respectively.

For classical nusic the figures for UK, France and Ger nmany
are around 90%i n each country. However, by contrast to the
situation for pop nusic where market shares between the top
five conpanies are fairly conparable, in classical nusic
one conpany - Polygram holds nore than half of the market.

As a result of the di sappearance of Virgin fromthe market,
the level of concentration will increase. Thus, the top
five conmpanies will then control an estinmated 83% of the
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EEC market. 1In individual Menber States the I|evel of
concentration will range fromaround 70% to 95%

In international pop, the level of concentration anongst
the top five conpanies in the UK will increase to around
75% and 90% in France and Germany. For national pop the
figures are the sane for the UK, and for France and
Germany around 80% and 85% respectively.

For classical nmusic, Virgin's own snmall market share neans
there is little difference in the overall Ievel of
concentration generally and in individual Menber States 3%
or less in all Menber States. As a result, the existing gap
between Polygram and its main conpetitors will renmain
virtually the sane.

The market(s) for recorded nusic is characterised by
certain special features, including the heterogeneous
nature and short life cycle of its products, the constant
change in consuner preferences, based to sone extent on
changes in fashion, and the significance of individual
artists or hit records to a record conpany's profitability
rat her than the devel opnent of brand |oyalty to individual
record | abels on the part of the ultinmate consuner.

Despite such dynamic characteristics, however, an
exam nation of historical market shares shows that the top
five conpani es have generally retained their strong market
positions and, as a group, their conbi ned market share has
increased, at least for the UK, France and Germany. This
increase has taken place at the expense of the snaller
record conpani es.

The major record conpanies each have a large and varied
collection of titles in their back catal ogues from which
they draw a significant proportion of their annual
turnover. The back cat al ogue conprises all past single and
album titles. A continuing demand exists for a nunber of
these titles which generates a steady source of incone for
record conpanies. This incone is obtained wthout any of
the costs associated with pronotion and marketing of new
titles.

The incone derived from the back catal ogue is a val uable
source of finance for investnment in artists and enabl es the
maj or record conpanies to take higher risks in the
investnment of artists by conparison to their snaller
conpetitors. When conbined with revenue fromcurrent hits,
only the nmmjor conpanies are able to conpete for nmajor
artists, sone of whomcan comrand extrenely hi gh advances.

In addition, market share is an indicator of a record
conpany's success, which in turn provides significant
| everage in pronoting newrel eases and new tal ent. A proven
track record in this industry, nore than nost, opens the
door to the market through air play, advertising and retai
pronoti on.

Wth regard to barriers to entry, there have been nunerous
entrants to the recorded nusi c business in the EEC over the
| ast five years. However, none have beconme a significant
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mar ket force. For exanple, while there have been nine
entrants on the UK market in the last five years, their
conbi ned mar ket share anmpbunts to only 4%on the market for
al buns.

Amongst such conpetitors, however, is MCA the only ngjor
record conpany which is currently not present inthe EECto
a significant degree. MCA began its operations in the EEC
through licensing its wrks to other mjor record
conpanies. It has since set up its own businesses in the
UK, Ireland and, nost recently, in Germany. It appears that
the only other entrants of any significance over the |ast
twenty years have been Walt Disney (through Hollywood
Records) and Virgin itself.

As regards growth, the nusic recording industry has grown
significantly in value (around 10% annually) and vol une
since the introduction of the conpact disc in the md 1980s
and as a result of favourable econom c conditions in the
maj or markets. Although the industry expects growh to
continue in value terns in unit sales (but at a slower
rate) as conpact discs becone the principal carrier it is
expected to stabilise in volune terns in unit sales.

A nunber of cooperative agreenents exist in the industry
involving the five maj or record conpani es. These agreenents
relate to record conpilations, distribution, electronic
ordering and rack jobbing.

The main paraneters for conpetition in the market(s) for
recorded mnusic are the pronotion of records and the
provision of a wide variety of artists and types of nusic.
Because of the special nature of the products in this
mar ket (s), the scope for price conpetition seens to be
[imted. O her paraneters have therefore becone inportant
such as pronotion through advertising, radio air play,
exposure in the nedia, concert tours and other pronotional
itens. In addition, record conmpani es can conpete for access
to w ndow space and point-of-sale advertising in retai
outlets. The nobst significant paraneter of conpetition in
the market for recorded nusic is the need to neet the
demand for constant changes in nusic tastes and fashion,
t hrough new rel eases and signing up new artists.

As part of its exam nation the Conm ssion carried out a
certain nunber of enquiries in order to eval uate the market
behavi our of the nmain participants in the market. The
Comm ssi on concentrated its enquiry on the three principal
markets within the EEC (UK, France and Germany). The |evel
of concentration in these markets is representative of the
ot her Menber States. These enquiries did not produce any
findings that the market 1is performng in an anti-
conpetitive rmanner. There is conpetition vis-a-vis
retailers with regard to discounts?. There also is

4)

The O fice of Fair Trading has recently informed Thorn EM
and, presumably, the other major record conpani es operating
in the United Kingdomthat it has concluded fromits own
review into the prices of conpact discs in this country
that there is no evidence to suggest any col |l usi on between
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effective conpetition with regards to budgets for artists
and the nunber of new rel eases issued by the major record
compani es.

There are no indications that the proposed acquisition w ||
fundanmental ly change conditions of conpetition in the
mar ket (s) for recorded nusic. Overall concentration in the

market will increase to sonme extent. It appears, however,
that the increase caused by this particular transaction
will not, on its own, inply a perceptible |essening of

conpetition in the market.

It follows, therefore, that the proposed transaction wll
not create a dom nant position in the conmmon nmarket or a
substantial part thereof in the market for recorded nusic.

Record distribution

The distributor's function is to distribute physically the
records fromthe record conpany to the retailers in return
for a fee. The distributor has a very limted role, if any,
in the marketing of records.

Hi storically record distribution takes place largely on a
nati onal basis although there are noves to arrange it on a
cross-border basis (in the Benelux countries).

The market for the distribution of records is in the hands
of the major record conpanies, both wthin individual
Menber States and in the EEC as a whole. Thus, as regards
the EEC, as well as in individual Menber States the top
five maj or conpani es hold at | east 80%of the market. Thorn
EM's own narket share is less than 25% in all Menber
St at es except Greece and Portugal .

Because Virgin does not distribute records, Thorn EM wi |
not acquire distribution capacity as a result of the
concentration. In addition, Thorn EM already distributes
Virgin's output in France, Geece, Italy and, through a
joint venture, in Denmark.

The vertical effects of the proposed transaction will be
insignificant in the three Menber States where Thorn EM
al ready distributes Virgin's records, and in Denmark. Wth
regard to other Menber States, Virgin's output may be
sinply redistributed nmainly anongst the top five record
conpanies, with the exception of Portugal, where Thorn
EM's market share nmay increase from38%to 44% It should
be not ed, however, that distribution contracts are normally
short term w th no guarantee of renewal.

On the basis of the above it can be concluded that the
proposed acquisition will not in practice change the
current conditions of conpetition.

the record conpani es.
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Record manuf acturing

The record manufacturer's function is to manufacture the
various mnmusic carriers - LPs, nusic cassettes and conpact
di scs, including the recording of nusic on these carriers.
Each carrier is technically distinguishable and uses
different manufacturing techniques. They are therefore
di fferent product nmarkets.

Each carrier is easily and economcally transported across
consi derable distances, and the market for each is
characterised by extensive cross-border novenents. The
geographic reference market is the EEC or possibly w der.

Mar ket concentration within the EEC for the manufacture of
cassettes and conpact discs is relatively high. The five
maj or conpani es hol d around 45%of the cassette market, and
around 60% of the conpact disc market. Thorn EM itself
hol ds bel ow 25% i n the EEC

Because Virgi n does not manufacture records, Thorn EM wi ||
not acquire additional capacity as a result of the proposed
transacti on.

Even if Thorn EM were to nmanufacture all of Virgin's
current requirements for all three formats, the increase in
Thorn EM's market share could not substantially alter
conditions of conpetition in the conmon market. This is so,
even when anal ysed at the EEC | evel which is the narrowest
geographi c reference market.

O her rel ated mar kets

Wil e both Thorn EM and Virgin own recordi ng studios the
i mpact of the proposed acquisition on this market is
negligible since over 60% of recording studios are
i ndependent |y owned.

Wth regard to the market for nusic videos, Thorn EM is
present on this market through the production and sal e of
videos. Virgin's activity on this market, by contrast, is
confined to creating videos in the course of its activity
in the record business which are licensed to athird party,
together with the distribution of some videos through its
record distribution agreenents. As a result, there is
currently no horizontal relationship between the parti es.
Mor eover, given Thorn EM's snall narket share in mnusic
videos, and Virgin's limted activity in this market, even
if Thorn EM were to sell Virgin's videos itself in the
future, this would not have any significant effect on the
mar ket .

Wth regard to the retailing of records, Thorn EM is
active on this nmarket while Virgin is not. As a result,
there are no horizontal effects as a result of the proposed
acquisition. In addition, given Thorn EM's snall market
share in record retailing, which is confined to the WK
within the EEC, the vertical effects are m ninal



56.

S7.

58.

59.

60.

Musi ¢ publ i shing
Pr oduct nmar ket

Miusi ¢ publishing involves the pronotion of a conposer's
songs and the admnistration and collection of the
conposer's incone, nostly in the formof royalties. |Incone
is collected from the following sources: nechanica

royalties from record conmpanies arising on the sale of
recordi ngs; performance royalties from sources such as
radio, television and theatre; synchronisation fees from
advertisers, television and fil mconpani es; and i ncone from
sheet nusic sales. Royalty fees are generally set by
i ndustry regulation in individual Menber States.

Musi ¢ publishing may be divided into two main markets: pop
musi ¢ and classical nusic publishing, the latter being
l[imted in scope because nost classical mnmusic i s now out of
copyright. In viewof the fact that the parties have little
i nvol venent in classical nusic publishing (classical nusic
accounts for less than 1% of Thorn EM's nusic publishing
turnover, and even less in the case of Virgin), it is not
necessary to consider this market further. Turnover figures
fromthis market are in fact included in the parties' pop
nmusic figures. Wth regard to pop nusic, the parties again
di stinguish international and national pop as separate
product groups, for the same reasons as given for recorded
nmusi c.

CGeogr aphi ¢ mar ket

Nati onal pop publishing, by its very nature, tends to be
geographically defined by cultural and |inguistic borders.
For this reason, therefore, the geographic reference market
is confined to individual Menber States. By contrast, pop
publishing in the UK and Ireland is virtually al
international pop. This nusic may face some conpetition
from pop publishing in other countries so that the market
may be broader than the UK and Ireland itself. As in the
case of recorded nusic, however, no precise definition is
necessary on the facts of the case because, even on the
narrowest reference market, the proposed transaction does
not create or strengthen a dom nant position.

Assessment

Thorn EM and Warner - Chappel |l are current joint |leaders in
nmusi ¢ publishing in the EEC (16% each). They have becone
| eaders through acquisitions nmade in the | ast ten years, in
particular through Warner's acquisition of Pol ygram s
publ i shing operations and Thorn EM's acqui sition of CBS s
publ i shing businesses. Polygram and Sony (CBS) have now
reentered the market and, together with BMG and, currently,
Virgin, are the mddle players on this market. In addition,
a substantial nunber of snmaller players exist, which
collectively account for nore than half of the total
mar ket .

As a result of the proposed acquisition, Thorn EM will
increase its market share to 21%in the EEC as a whol e. The
mai n strength of Thorn EM and Virgin lies in international
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pop publishing. Here their conbined market shares wll
range between 10% and 34% for nost Menber States. The
conbi ned market shares in Greece and Portugal are higher
but these markets are at an early stage of devel opnent and
are currently very small in terns of val ue.

Concl usi on

Gven the fact that firstly, Warner-Chappell has a fairly
conparable market position in all Menber States, and
secondly, that other major record conpanies are al so active
in nmusic publishing, together with the fact that the market
for music publishing has shown strong growth rates which
are forecast to continue, the proposed acquisition will not
create or strengthen a dom nant position in the comon
mar ket or a substantial part thereof.

| nterpl ay between nmusic recordi ng and nusi ¢ publi shi ng

Sonme vertical effects result fromthe proposed transaction
in that Thorn EM is strengthening its position as a nusic
publi sher through the acquisition of Virgin's nusic
recordi ng busi ness. These vertical effects will be limted
because, as stated above, nusic publishers receive incone
from anongst other sources, nechanical royalties from
record conpanies arising on the sale of recordings.

As to whether the proposed transaction has any forecl osure
effects for other nusic publishers, the follow ng
observation can be made: In practice record conpani es seem
to have no special allegiance to their own publishing arns.
For its part, Thorn EM has paid out nore than three-
quarters of its royalty fees to conpeting publishing
conpanies. Even if such allegiances were to exist, in
practice this would | eave nore than 80% (70%if Warner were
included) of the market available to nusic publishers.
Col l ectively, the five major record conpani es account for
| ess than half of the world' s published works.

As a result there is no foreclosure of the nusic recording
i ndustry for nusic publishers as a result of the proposed
transacti on.

As to the potential foreclosure of the rmnusic publishing
mar ket for record conpanies, it should be recalled that
i ndustry regulation requires that licences for the majority
of exploitation of nusical works are granted automatically
to all users. In addition, industry regulates the |icence
fees charged by a publisher to a user irrespective of
whet her the user is an "in house” or third party record

conpany.

For this reason, therefore, there is no foreclosure of the
nmusi ¢ publishing industry for record conpanies as a result
of the proposed transaction.



V. ANCI LLARY RESTRAI NTS

67. A [ '] non-conpetition clause is agreed between Thorn EM
and Richard Branson (a vendor of Virgin) in relation to
music recording and nusic publishing. This clause is
directly rel ated and necessary to the i npl enentati on of the
concentration and, as such, may be regarded as an ancillary
clause within the neaning of the Conm ssion's notice
regarding restrictions ancillary to concentrations.

Overall concl usion

68. It follows from the above findings that the proposed
acquisition will not create or strengthen a dom nant
position as a result of which conpetition would be
significantly i npeded in the conmon nmarket or a substanti al
part thereof.

For the above reasons the Commi ssion has decided not to oppose
the notified concentration and to declare it conmpatible with the
common mar ket . This decision is adopted in application of
Article 6(1)(b) of Council Regulation No. 4064/ 89.

For the Conmi ssion,

TEXTE RECONSTI TUE ELECTRONI QUEMENT / ELECTRONI CALLY RE- CREATED
TEXT / ELEKTRONI SCH NACHGEBI LDETER TEXT

Busi ness secret del eted. The duration of the prohibition on
conpetition is less than five years.



