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1. Introduction 

1. The financial crisis that initially affected the banking sector has in turn had an impact on the real 
economy. A squeeze on credit, falls in house prices and tumbling stock markets are all reinforcing a slump 
in consumer confidence, consumption and investment. Economic growth has dropped to about 1% in 2008 
in the EU down from just below 3% in 2007 and according to the latest economic forecasts real GDP is 
expected to fall in 2009 by less than 2%, although growth is projected to remain positive in 9 out of the 27 
Member States. In 2010 GDP growth is expected to turn moderately positive, to around 0.5%.1  

2. In response to this situation, the EU has launched a European Economic Recovery Plan resting on 
two key pillars2. The first pillar is a major injection of purchasing power into the economy, to boost 
demand and stimulate confidence. The second pillar rests on the need to direct short-term action to 
reinforce Europe's competitiveness in the long term. The Plan sets out a comprehensive programme to 
direct action to "smart" investment. Smart investment means investing in the right skills for tomorrow's 
needs; investing in energy efficiency to create jobs and save energy; investing in clean technologies to 
boost sectors like construction and automobiles in the low-carbon markets of the future; and investing in 
infrastructure and inter-connection. 

3. This dire economic situation raises also significant challenges for competition policy. First, and 
most directly, there is a risk that governments may want to go it alone and wage a subsidy race to rescue 
national companies and jobs. Governments may also be tempted to relax antitrust or merger rules. For 
instance, they may want to allow a merger with negative effects on competition if it is perceived as 
necessary to assist a firm in difficulty. They may also want to favour the creation of national champions, 
despite possible negative impact on consumer welfare, if such firms are perceived as being in a better 
position to withstand the present economic difficulties.   

4. However, relaxing competition rules, whether in the State aid or merger area, would actually 
worsen the problem, because it would harm consumers, impede necessary adjustments by maintaining 
inefficient companies and ultimately delay the recovery. Historical experience provides ample evidence 
that suspending competition rules, even temporarily, would have important negative consequences: recent 
research3 shows that, during the 1930's, some measures such as allowing firms to collude if they agreed to 
raise wages, prevented price adjustment, were counterproductive and may have delayed recovery by 
several years. 

5. In this context, the EU competition policy has a robust and comprehensive tool box which allows 
it to provide a comprehensive response to the challenges to competition policy that the economic crisis will 
inevitably raise. When implementing its competition policy, the Commission needs to address the 
following issue: how to ensure an effective and coherent public response to the crisis while at the same 
time minimizing the risks of distortions of competition.  

6. When doing so, the European Commission has a significant advantage: unlike most jurisdictions, 
EU competition policy does not only enable the Commission to act firmly against distortions of 
competition caused by the behaviour of companies. It is also empowered to effectively control the impact 
                                                      
1  European Commission Directorate-General for Economic and Financial Affairs, Interim Forecast, January 

2009. 
2  Communication from the Commission to the European Council - A European Economic Recovery Plan, 

COM(2008) 800 final of 26.11.2008 
3  See for instance Harold L. Cole and Lee E. Ohanian "New Deal Policies and the Persistence of the Great 

Depression: A General Equilibrium Analysis" Journal of Political Economy, 2004, vol. 112, n° 4. 
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of State interventions on competition by ensuring that a State subsidy race does not create disproportionate 
and unnecessary distortions of competition. The best way to limit job losses and economic damage is 
indeed to maintain the integrity of Europe’s Single Market through, amongst other things, the application 
of the EU’s state aid policy. EU State aid policy provides a strong framework to avoid the unilateral 
adoption of beggar-thy-neighbour policies by an individual Member State that could very well provoke a 
downward spiral of retaliatory measures. 

7. With this well-established range of tools, the Commission is therefore well-placed to address the 
competition related problems raised by the economic crisis in a comprehensive and effective way. Some 
adjustments in order to adapt these instruments to the seriousness and specificities of the crisis have been 
necessary. However, as explained below, these adaptations have respected the essential principles of the 
EU competition policy.  

8. In view of the specificities of State aid and merger control, this note will explain in turn how the 
Commission use its instruments to tackle the effects of crisis on the real economy. 

2. EU State aid control - part of the solution 

9. The existing mechanisms and objectives of EU State aid control were laid down as early as 1957, 
in the original Treaty of Rome establishing the European Community. The EC Treaty takes into account 
that, when considering State aid measures, national governments often do not consider possible negative 
spill-over effects on competition and trade in the internal market. Member States may have incentives to 
use State aid strategically to promote national economic interests and develop activities on their territory.  

10. Such State aid may distort competition between European undertakings and undermine Europe's 
Single Market against the common European interest. In particular, the aid granted by a Member State may 
divert similar activities elsewhere and may be to the detriment of less prosperous Member States. State aid 
to domestic firms also shifts rents away from foreign firms who lose profits and market shares and may 
decide as a result to cut employment and reduce investment (including R&D expenditures). Finally, aid 
with such cross-border effects may trigger reactions by other Member States. Such subsidy race could lead 
to an excessive amount of aid, at the expense of taxpayers and could seriously damage the internal market.  

11. The EC Treaty thus establishes the principle that State aid which distorts or threatens to distort 
competition, is prohibited in so far as it affects trade between Member States. However, State aid which 
contributes to well-defined objectives of common European interest without unduly distorting competition 
between undertakings and trade between Member States, may be granted.4  

12. Before granting State aid, Member States must obtain the authorization from the Commission5. In 
some cases, they must notify aid measures (whether individual aid to a specific undertakings, or State aid 
schemes) to the Commission and must await its approval before the aid can actually be granted. For other 
measures where the Commission is confident that distortions will be rather limited, it has adopted a general 
block exemption regulation6 specifying under which conditions such aid is compatible with the Treaty and 
does not require prior notification. In case aid is granted by Member States without respecting the 
procedural and substantive rules, the Commission normally requires its full recovery with interests.  
                                                      
4  Article 87 of the EC Treaty. 
5  Aid amounts below € 200.000 over three years to a single undertaking, under certain conditions, are not 

considered to be State aid and thus need no authorisation by the European Commission, c.f. Commission 
Regulation (EC) No 1998/2006 of 15 December 2006 on the application of Articles 87 and 88 of the Treaty 
to de minimis aid, Official Journal L 379 of 28.12.2006.   

6  Official Journal, L 214, 9.8.2008, p.3. 
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2.1 The principles behind EU State aid control: the balancing test 

13. When designing general State aid rules and/or assessing State aid cases, the Commission 
balances the negative effects on trade and competition in the common market with its positive effects in 
terms of a contribution to the achievement of well-defined objectives of common interest. Balancing these 
effects takes into account the impact of the aid on the social welfare of the EU. For that purpose, the 
Commission has established a "balancing test" which consists of the following questions: 

(1) Is the aid measure aimed at a well-defined objective of common interest? (for example, growth, 
employment, regional cohesion, environment, energy security).  

(2) Is the aid well designed to deliver the objective of common interest, that is to say, does the 
proposed aid address the market failure or other objective? 

a. Is State aid an appropriate policy instrument?  

b. Is there an incentive effect, namely does the aid change the behaviour of undertakings? 

c. Is the aid measure proportionate, namely could the same change in behaviour be obtained 
with less aid? 

(3) Are the distortions of competition and effect on trade limited, so that the overall balance is 
positive?  

14. The first two questions address the positive effects of a State aid measure, whereas the third 
question refers to its negative effects on competition and trade and compares the positive and negative 
effects of the aid.  

15. As regards the first question, the EC Treaty only provides for some exceptions to the general 
prohibition of State aid. It is thus necessary to first assess whether the objective pursued by the aid is 
indeed one that can be regarded as being in the common interest, and to assess the acceptability of that 
objective.  

16. The second step is then to assess whether the aid is properly designed to reach the well-defined 
objective of common interest. More specifically, even if it addresses a well-defined objective, a particular 
State aid may not be an appropriate instrument. This would be the case where the State aid fails to deliver 
the desired objective or where other less distortive instruments achieve the same results. Further, the aid 
must actually induce the recipient to change its behavior in such a way that the objective can be achieved. 
This condition would not be fulfilled in cases where the aid is not necessary because the beneficiary would 
achieve the objective even in the absence of aid. Finally, the aid amount should not exceed the amount 
necessary to achieve the objective. 

17. The last question addresses the negative effects of State aid. Even if it is well-designed to address 
an objective of common interest, an aid given to a particular undertaking or economic sector may lead to 
an unacceptable degree of distortion of competition and of trade between Member States. The overall 
balancing requires not only to trace the effects of the aid on producers and on consumers in the Member 
States, but also to evaluate their magnitudes and to compare them subsequently. This implies for instance 
that negative effects of a considerable magnitude need to be offset by a corresponding high level of 
positive effects.  
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2.2 Existing State aid rules: a good basis to tackle recessions 

18. The Commission has elaborated detailed rules explaining under what conditions (e.g. eligible 
costs, intensity of aid, and nature of the beneficiaries) a Member State can grant aid to its undertakings. 
These rules cover a wide range of categories of aid: for example aid to research, innovation, environmental 
protection, regional development, development of SMEs, training, employment, risk capital, rescue and 
restructuring of firms in difficulty. 

Box 1. Overview of most important non-sectoral State aid rules7 

• Commission Regulation (EC) No 800/2008 of 6 August 2008 declaring certain categories of aid 
compatible with the common market in application of Articles 87 and 88 of the Treaty (General block 
exemption Regulation),  Official Journal L 214, 9.8.2008, p.3 

• Community Framework for State aid for Research and Development and Innovation, Official Journal C 
323 of 30.12.2006, p.1 

• Community Guidelines on state aid to promote risk capital investments in small and medium-sized 
enterprises, Official Journal C 194, 18.8.2006, p. 2 

• Community Guidelines on State aid for environmental protection, Official Journal C 82, 1.4.2008, p. 1 

• Commission Regulation (EC) No 1628/2006 of 24 October 2006 on the application of Articles 87 and 88 
of the Treaty to national regional investment aid, Official Journal L 302, 1.11.2006, p. 29 

• Guidelines on national regional aid for 2007-2013, Official Journal C 54, 4.3.2006, p. 13 

• Community Guidelines on State aid for rescuing and restructuring firms in difficulty, Official Journal C 
244, 1.10.2004, p. 2 

• Communication from the Commission - Temporary framework for State aid measures to support access to 
finance in the current financial and economic crisis, Official Journal C 16, 22.1.2009, p. 1 

19. On the one hand the State aid tool box provides a good basis for Member States' response to the 
crisis along the lines in the European recovery plan, in particular as regards the focus on smart investments. 
For instance, the general block exemption regulation allows Member States to provide investment aid to 
SMEs. It also authorizes support to training, a key element for competitiveness and critically important in 
times of rising unemployment when new skills need to be developed. In the same vein, support is allowed 
for R&D projects that would not be undertaken without aid. In addition, the Community guidelines on 
State aid to promote risk capital facilitate the financing of innovative and fast-growing SMEs and 
guidelines on State aid for environmental protection allow investment aid for companies to improve their 
environmental performance and to attain energy saving.  

20. On the other hand, to prevent a harmful State aid race, the EU has strict rules regarding aid for 
rescue and restructuring for firms in difficulty8, limiting the distortion vis-à-vis healthy firms. Thus, aid to 
                                                      
7  These rules are available at http://ec.europa.eu/competition/state_aid/legislation/legislation.html 
8  Defined as a firm which is unable, whether through its own resources or with the funds it is able to obtain 

from owners or creditors, to stem losses which, without outside intervention by the public authorities, will 
almost certainly condemn it to going out of business in the short or medium term. 
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rescue or restructure a company can only be granted one time for the same enterprise in order to avoid 
repeated interventions to keep certain enterprises in the market. Furthermore, restructuring aid is 
conditional upon implementation of a far-reaching restructuring based on a restructuring plan and seeking 
to restore long term viability of the company. The beneficiary of the aid must make a real contribution 
toward the cost of its restructuring. This contribution needs itself to be free of aid. For SMEs, the 
contribution should amount to at least 25% of the restructuring costs, for medium-sized enterprises 40%, 
and for large undertakings the percentage shall be established on a case-by-case basis but it should 
normally be at least 50%. In addition, to limit the distortions of competition, the Commission imposes 
compensatory measures in the form of divestiture of assets, a reduction in capacity or market presence or a 
reduction of entry barriers. Rescue aid can also be granted to enable the firm to prepare an orderly 
liquidation.  

21. The 2008 autumn update of the European Commission's State Aid Scoreboard shows that 
Member States are increasingly using the possibilities offered by the recently revised EU State aid rules to 
better target their aid. Member States awarded on average 80% of their aid to horizontal objectives in 2007, 
compared with around 50% in the mid-1990s with increased spending on R&D and environmental aid.  

22. Thus the State aid rules in place before the recession already provided a good framework to 
tackle the impact of the financial crisis on the real economy, by targeting smart investments and restricting 
the use and negative effects of rescue aid. However, the Commission came to the conclusion that these 
existing rules were not sufficient to address the increasingly acute impact of financial turmoil on the real 
economy. This is why it adopted a temporary framework addressing this problem. 

2.3 New temporary framework: responding to exceptional credit squeeze 

23. As a consequence of the crisis in financial markets, banks have become much more risk averse 
than in previous years, and as a result much less willing to provide financing. This tightening of credit 
conditions not only affects weak companies, it can also affects healthy companies which find themselves 
facing a sudden shortage or even unavailability of private funding, whether loans or risk capital. These 
heightened perceptions of risk by financial institutions are all the more problematic since these perceptions 
may become self-fulfilling prophecies: lending dries out because the risk of default is perceived to be 
higher, which in turn leads to actual bankruptcy of an initially sound undertakings and higher perceptions 
of risks. It is easy to see how this can snowball with disastrous effects on the real economy, on investments 
and on employment at the EU level. 

24. Therefore, in addition to the two communications on State aid to financial institutions in response 
to the financial crisis, in December 2008 the Commission also adopted a "temporary framework for State 
aid measures to support access to finance in the current financial and economic crisis" (the "temporary 
framework") in response to the growing effects of the crisis on the real economy9. The new rules target the 
specificities and the expected temporary nature of credit tightening while fully respecting the general 
principles and philosophy of the balancing test.  

25. The temporary framework is designed to reduce the negative effects of the financial crisis in the 
real economy and to that end, pursues three objectives: first, to immediately unblock bank lending and 
thereby help to provide for continuity in companies' access to finance; Second, to ensure that limited 
amounts of aid reach the recipients in the most rapid and effective way; Third, to encourage companies to 
continue investing into a sustainable future, including the development of green products. Its legal basis is 
Article 87.3.b) of the EC Treaty. This is a rarely invoked provision, which is directly linked to the current 

                                                      
9  Official Journal C 16, 22.1.2009, p. 1. 
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financial crisis since it allows the Commission to declare compatible with the common market aid "to 
remedy a serious disturbance in the economy of a Member State".  

26. The temporary framework provides for a number of new measures that can be applied by 
Member States for a limited period of time, until the end of 2010, as well as a number of limited temporary 
derogations from existing State aid rules. It should be noted that the temporary framework applies to all 
types of firms. However, a significant exception is that it is not applicable to firms that were in difficulties 
before 1 July 2008.  

27. More specifically, the temporary framework allows Member States to provide the following 
types of aid:  

• A lump sum of aid up to €500,000 per company for the next two years which can cover 
investments and/or working capital. By introducing this possibility within the temporary 
framework, the Commission has considered that the potential distortion of competition that it 
may create will be compensated by the positive effects of the measure in the common market. 
That is, to facilitate a direct and non-bureaucratic access to finance for companies, in particular 
SMEs, in a period of financial and economic crisis. In any case, the impact on competition of this 
instrument will be very limited due to the relatively small amount of aid involved: large 
companies in difficulty will need additional financing and a restructuring plan.  

• Subsidised guarantees for loans at a reduced premium. The guarantee can cover up to 90% of the 
loan and it may relate to both investments and working capital loans. Member States can grant a 
reduction of up to 25% of an annual safe-harbour premium to be paid for new guarantees in the 
case of SMEs and 15% in the case of large companies.  

• Aid in the form of subsidised interest rates. In particular, the Commission has recognised that 
interest rate reductions by Central Banks are not adequately reflected into medium and long term 
interbank rates. The Temporary Framework therefore allows Member States to grant loans whose 
interest rate consists of the sum of the central bank overnight rate plus a premium equal to pre-
crisis spreads between interbank rates and overnight rates, plus a credit risk premium 
corresponding to the risk profile of the recipient, as stipulated by the Commission 
Communication on the revision of the method for setting the reference and discount rates.  This 
allows States to provide loans (whose premia incorporate base rates) that have been constructed 
on the basis of  pre-crisis conditions in credit markets 

• Subsidised loans for the production of green products (meeting environmental protection 
standards early or going beyond such standards), with a higher aid intensity (i.e. percentage of the 
aid with respect to the eligible costs) for SMEs than for large companies. 

• A risk capital injection in SMEs of up to € 2.5 million per year (instead of the current €1.5 
million) in cases where at least 30% (instead of the current 50%) of the investment cost comes 
from private investors. 

28. The aid measures that are authorized under the temporary framework are clearly tailored to 
address difficulties stemming from financial turmoil by lowering the costs of credit (through subsidized 
interest rates), facilitating access to credit (through subsidized guarantees for loans) or equity (through 
more general provisions on State aid to risk capital) and relieving smaller firms from financial difficulties 
(through the € 500.000 lump sum).  
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29. Furthermore, in line with the balancing test, the Commission has ensured that the allowed aid 
measures are proportionate to the objectives and designed to minimize the impact on competition. Thus, 
the temporary framework favours SMEs, since, under a well-established principle of EU competition 
policy, aid to SMEs is considered as less distortive of competition at EU level. For instance, SMEs are the 
only beneficiaries of the temporary framework's provisions concerning risk capital injection. With regard 
to investment aid and subsidised guarantees, they benefit from higher aid intensity. As to the lump sum of 
€ 500.000, it will clearly be of more importance to relatively small firms than to large ones. This emphasis 
on SMEs of the temporary framework limits its possible use by Member States to favour national 
champions, which are by definition very large firms.  

30. In addition, the temporary framework is not applicable to companies that were in difficulties 
before 1 July 2008. Companies whose difficulties date from before the financial crisis must address their 
structural problems exclusively on the basis of the general rules regarding rescue and restructuring aid, 
described above. However, as explained in the introduction, a number of companies may find themselves 
under stress despite having a sound business plan: the temporary framework can contribute to relieve their 
temporary financial difficulties. If the aid provided under the framework is not sufficient to address these 
difficulties, it can mean that the company has more structural problems, in which case the normal rules of 
rescue and restructuring aid will have to be applied. This set of rules regarding firms in difficulties is 
precisely devised to ensure that over-protective aid measures devised by Member States would not 
revitalize structurally failing firms to the detriment of competition and healthier firms. 

31. Finally, as indicated by its title, any effect of the temporary framework will be limited in time 
since it is only applicable until 31 December 2010.  

3. Merger control and the crisis in the real economy.  

32. There is a legitimate expectation that the effects of the economic crisis should be taken into 
account in full when applying competition rules. However, as noted and explained in the Commission's 
contribution to Round table 1, this must not imply that competition and in particular merger rules should be 
relaxed or set aside during a crisis situation in order to support specific undertakings. Rather, a proper 
application of competition and merger rules will ultimately ensure the protection of consumer welfare. The 
EU Merger Regulation provides an efficient and flexible tool for this purpose. On the one hand, it provides 
mechanisms to prevent that Member States, in pursuit of goals incompatible with those of ensuring 
undistorted competition, unduly interfere with the EU merger control process while at the same time 
recognising their powers to protect their legitimate interests. On the other hand, it provides an efficient and 
flexible instrument to scrutinize mergers also in rapidly evolving markets. 

3.1 The Commission's powers to maintain undistorted competition  

33. The Commission has exclusive jurisdiction under the Merger Regulation to assess the 
competition impact of mergers with a Community dimension.10 In recent years, there have nevertheless 

                                                      
10  A concentration has a Community dimension where the combined aggregate worldwide turnover of all the 

undertakings concerned is more than 5 billion euros; and the aggregate Community-wide turnover of each 
of at least two of the undertakings concerned is more than 250 million euros; or in the alternative if the 
combined aggregate worldwide turnover of all the undertakings concerned is more than 2.5 billion euros; 
and each of the following three criteria are fulfilled: (i) in each of at least three Member States, the 
combined aggregate turnover of all the undertakings concerned is more than 100 million euros, (ii) in each 
the same three Member States the aggregate turnover of each of at least two of the undertakings concerned 
is more than 25 million euros; and (iii) the aggregate Community-wide turnover of each of at least two of 
the undertakings concerned is more than 100 million euros. Finally, even if the two alternative thresholds 
above are fulfilled, a concentration is deemed not to have a Community dimension if each of the 
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been attempts made by several Member States to intervene by direct use of State power to prevent or 
restrict the acquisition of domestic companies by companies from other Member States in cases of mergers 
of Community dimension. Some of these interventions have involved the direct use of State powers, others 
have taken more indirect forms. The temptations by some Member States to promote national champions 
has been particularly articulated in the past few years.11 It cannot be excluded that this trend will be further 
reinforced as a result of the recession and the financial crisis.    

34. However the goal of achieving undistorted competition must not be undermined by efforts to 
create national champions to the detriment of pro-competitive domestic or cross-border mergers. A failure 
to embrace market access on equal terms for domestic and foreign investors is not sustainable over the 
longer term. Experience has demonstrated that engineering the creation or protection of "national 
champions" is not the way to succeed as firms that do not face competitive pressures may have an 
incentive to reduce output, stop innovating and cut jobs, all at the expense of tax payers.  

35. In Article 21 of the Merger Regulation, the European Commission has at its disposal an effective 
tool to address such actions by the Member States. This provision has the objective of ensuring the 
Commission's exclusive jurisdiction under the Merger Regulation to assess the competition impact of 
mergers with a Community dimension. It provides that the Merger Regulation alone applies to 
concentrations with a Community dimension and that the Commission has sole jurisdiction to review such 
concentrations and as a consequence that no Member State shall apply its national legislation on 
competition to any concentration that has a Community dimension.  

36. Also, the Member States are prevented from circumventing the Commission's exclusive 
jurisdiction by disguising their pursuit of another supposed public interest. In fact, "Member States may 
take appropriate measures to protect legitimate interests other than those taken into consideration by this 
Regulation and compatible with the general principles and other provisions of Community law" (cf. para. 4 
of Article 21). Such legitimate interests include but are not limited to public security, plurality of the media 
and prudential rules. Any other public interest must be communicated to the Commission by the Member 
State concerned and shall be recognised by the Commission after an assessment of its compatibility with 
the general principles and other provisions of Community law before the measures referred to above may 
be taken.  

37. Therefore, in a nutshell, Article 21 establishes that the Merger Regulation alone – to the 
exclusion of other pieces of competition legislation – applies to concentrations with a Community 
dimension (in the sense of Article 1 of the Merger Regulation), and that the Commission has sole 
jurisdiction to apply the Regulation. It confirms this exclusivity, by ensuring that Member States do not 
apply national competition rules, whether dedicated merger control rules or not, to a concentration. Finally, 
it regulates the intervention by Member States, on different grounds than competition, with regard to 
concentrations of Community dimension. For this purpose, it provides that, in certain limited 
circumstances, Member States may intervene in relation to concentrations with a Community dimension, 
and sets out a procedure whereby the Commission can decide on the legality of such intervention from the 
point of view of Community law. Any industrial policy at the Member State level which has the objective 
or effect of favouring national champions to the detriment of internal market principles would not be 
considered legitimate by the Commission. 

                                                                                                                                                                             
undertakings concerned achieves more than two-thirds of its aggregate Community-wide turnover within 
one and the same Member State. Transactions that do not fulfil these criteria may be reviewable by the EU 
Member States taking into account their applicable notification thresholds. 

11  See detailed explanations in para. 38 below. 
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38. Until recently, Article 21 had only occasionally been applied. However, in the last three years, 
the Commission adopted more decisions under Article 21 than in the previous 15 years since the entry into 
force of the Merger Regulation. For example, the Commission adopted three Article 21 decisions against 
decisions by the Spanish Authorities prejudicing the bids over the Spanish energy company Endesa, first 
by the German energy company EON and afterwards, jointly by ENEL and Acciona. It also opened 
proceedings in relation to the intervention of Italy concerning the Spanish Abertis' attempts to take over the 
Italian motorway franchisee Autostrade and in relation to Poland's intervention in the merger between 
HVB and Unicredito. Also, without formally opening a proceeding, it issued warnings under Article 21 in 
relation to the Italian Central Bank's treatment of two bids for Italian banks by non-Italian suitors 
(BBVA/BNL and ABN AMRO/Antoveneta). 

39. These experiences have demonstrated that the legal instrument provided for in Article 21 has 
proven an efficient tool in fighting protectionism. However, this mechanism is particular to the EU legal 
order, and may not be easily transposable to other jurisdictions which do not have supra-national 
enforcement agencies.  

3.2 The EC Merger Regulation is a tool that can take into account also rapidly evolving markets  

40. When assessing the competition impact of a merger, the Merger Regulation allows the 
Commission to take into account rapidly evolving market conditions. In procedural terms, rescue mergers 
may require rapid reaction by the Commission in order to enable at least partly the immediate 
implementation of transactions. If appropriate in the particular case, the Commission can exceptionally 
accommodate this by granting a derogation from the stand-still obligation pending the merger review. In 
substantive terms, the assessment under the Merger Regulation is flexible enough to take into account a 
rapidly evolving economic environment and where applicable, the failing firm defence.  

41. The failing firm defence allows the Commission to take into account the financial difficulties of a 
merging firm and its potential exit from the market when assessing the effects of the merger on 
competition. Its main principles are fully described in Paper 2 on the role of competition policy in the 
financial sector.  So far, no merging parties have invoked the failing firm defence in any of the merger 
cases notified to the Commission in the course of the current crisis. 

42. To conclude on this issue, our analysis has shown, and experience has confirmed, that the EC 
Merger Regulation constitutes an appropriate and sufficiently flexible tool for merger control enforcement 
also in severe market conditions. The overall objective pursued by the Commission in applying this 
instrument is to ensure that competitive and well functioning market structures are maintained not only 
today but also in the medium to long term.  

4. Conclusion 

43. The experience of the EU in the State aid and merger field demonstrates the importance of a 
coordinated approach to State aid and merger control in order to avoid a damaging subsidy race or national 
industrial policies turned towards the promotion or protection of national champions. Lessons that are valid 
for the EU and its Member States are equally true for the world economy. This is why a coordinated 
international approach to these policies would be an essential element in the global fight against this major 
recession.  


