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Introduction 

1. Sector inquiries are the most effective tool at the Commission's disposal to gain in-depth 
knowledge of barriers to competition in a given sector. According to Article 17 of Council Regulation (EC) 
1/20031, the Commission may conduct general inquiries into a particular sector of the economy or a 
particular type of agreements across various sectors where a trend of trade between EU Member States, 
price rigidity or other circumstances suggest that competition may be restricted or distorted within the 
Common Market. 

2. This provision is not new; it essentially replaces the old Article 12 of Regulation (EEC) 17/622. 
The information provided in this note however mostly refers to the most recent sector inquiries carried out 
by the Commission since the entry into force of Regulation 1/2003 on 1 May 2004, which comprise two 
sector inquiries into the energy sector (concerning respectively the gas and electricity markets), two 
inquiries into financial services (retail banking, and business insurance), and the on-going inquiry into the 
pharmaceuticals sector. 

1.  Purpose of the Commission's sector inquiries, and link to enforcement action 

3. The Commission uses sector inquiries to identify possible obstacles to competition where it has 
indications that competition may not be working as it should be in the sector concerned. Sector inquiries 
allow the Commission to gain an in-depth understanding of the dynamics and functioning of competition 
within a market as a whole rather than focusing on specific companies or practices. Indications that 
specific undertakings have infringed EC competition law are not required.  

4. Sector inquiries are a proactive tool allowing the pooling of Commission resources on issues of 
particular relevance for the competitiveness of industry in general and consumer welfare and setting 
enforcement priorities. This is reflected in the choice of the sectors into which inquiries have been 
conducted thus far. They also contribute to the Commission's efforts to base its antitrust enforcement on a 
solid economic approach. The improved understanding that these inquiries give also informs the 
Commission's policy decisions about the framework for the market concerned, helping it to regulate better. 

5. Indeed, although sector inquiries are primarily a tool to better understand the market from the 
point of view of competition policy, that is to give effect to Articles 81 and 82 of the EC Treaty (and 
possibly but not necessarily leading to the opening of specific competition cases), they may also uncover 
regulatory issues leading to reflections about the right balance between competition policy and regulatory 
intervention. Competition law enforcement can often tackle aspects of the problem identified by the sector 
inquiry but often the root of the problem does not lie in individual company behaviour as such. However, 
framing the problem in competition terms is often useful to find more far-reaching and durable solutions. 
In this way, the sector inquiries often complement other priority actions of the Commission, such as those 
aimed at the gradual opening up of the EU energy markets and at promoting the integration of the EU's 
financial markets. 

6. Sector inquiries are primarily an information gathering and analysis exercise that provides the 
Commission with in-depth knowledge about markets; this means that they do not replace, but feed 
"upstream" any possible antitrust proceedings in specific cases which may follow.   
                                                      
1  Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules of 

competition laid down in Articles 81 and 82 of the Treaty (OJ L1, 4.1.2003, p. 1).  
2  Council Regulation (EEC) No 17: First regulation implementing Articles 85 and 86 (now 81 and 82) of the 

Treaty (OJ 13, 21.2.1962, p. 204). 
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7. To the extent that the inquiry confirms the existence of anticompetitive agreements or practices 
or abuses of a dominant position, the Commission or, where appropriate, the national competition 
authorities, could envisage using the information collected in order to take the appropriate measures to 
restore competition in the relevant markets, including addressing individual decisions to the entities 
concerned based on Article 81 and Article 82, on their own or, for the Commission, in conjunction with 
Article 86 of the EC Treaty. 

8. Sector inquiries are also helpful in that not only do they help direct the Commission's attention to 
where enforcement cases should be opened, by uncovering evidence, but also the fact that they shine a 
spotlight on anti-competitive business practices is sometimes enough to get the companies themselves 
moving to solve the problems. For example, following the publication of the preliminary report on the 
findings of the sector inquiry into retail banking, several market players took voluntary action to address 
some of the problems identified3.  

9. Sector inquiries also yield valuable information that can guide the Commission's thinking on 
merger and state aid cases. They also set the framework for coordination among national competition 
authorities and the Commission, to ensure coherence in their actions.    

2.  Approach 

2.1 Choice of markets 

10. As indicated above, sector inquiries have been initiated where there have been indications of 
malfunctioning markets.  

11. In the case of the inquiry into the energy sector, the Commission was concerned about significant 
price increases in the market and complaints by customers that they were not receiving an adequate 
number of genuinely competitive offers from the existing suppliers. These signs, combined with the small 
number of new entrants, as well as with the limited market integration and high market concentration, 
suggested a restriction or distortion of competition at the EU level.   

12. In the case of the inquiries into the financial services sector (retail banking and business 
insurance), such indicators were in particular market fragmentation and entry barriers (such as significant 
variations in prices and profitability, increasing levels of concentration on a domestic level, limited number 
of cross-border mergers). In retail banking there were indications of a lack of demand-side power and 
effective choice, whereas in the insurance industry there were practices of close cooperation.  

13. The on-going inquiry into the pharmaceuticals sector was launched following indications that 
there has been a decline in innovation as measured by the number of novel medicines reaching the market 
and instances of delayed market entry by suppliers of generic medicines. There are also indications of 
commercial practices by pharmaceutical suppliers including notably patenting or the exercise of patents 
rights which may not serve to protect innovation but to block or delay innovative and/or generic 
competition. Other practices reported to the Commission were litigation, which may be vexatious; and 
agreements, which may be collusive. Such practices may cause market distortion when they unduly fence 
off incumbent suppliers of drugs from innovative or generic competition, for example, due to de facto 
extended patent protection through unilateral conduct or agreements.  

                                                      
3  For example, in Portugal issuers and acquirers met some of the Commission's concerns by reducing 

domestic interchange fees somewhat and removing preferential bilateral domestic interchange fees.   
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2.2 Data collection 

14. Once the Commission has adopted a decision under Article 17 of Regulation 1/2003, it has 
investigative powers to obtain all necessary information from undertakings and associations of 
undertakings. The Commission can request (by simple letter), or require by decision, all necessary 
information from undertakings and associations of undertakings, and impose fines in case of misleading or 
incorrect information. Up to now it has not been necessary to proceed with formal decisions requiring 
undertakings to provide information, although the Commission has prepared for this eventuality. 

15.  The Commission can also take oral statements from natural or legal persons that consent to do 
so. The Commission also has the power to undertake inspections in the framework of the inquiry or, ask a 
national competition authority to conduct such an inspection on its behalf.   

16. In concrete terms, the energy sector inquiry involved requests for information in the form of 3000 
questionnaires sent to market participants.  As an example, for the electricity sector the Commission 
collected information in particular on i) price formation mechanisms in the wholesale market, which are 
also relevant for price formation in the subsequent supply chain; ii) electricity generation and supply (merit 
order curves, prices, costs, market transparency etc); iii)  barriers to entry (e.g. long-term agreements and 
balancing arrangements); iv) legal and operational regimes for inter-connectors and v) relations between 
network operators and their affiliates. 

17. With regard to the inquiry into retail banking, questionnaires relating to activities from 2000 
onwards were sent to some 250 issuing and acquiring banks in the payment cards market; and some 250 
banks providing retail banking services to consumers and small and medium enterprises (SMEs). 
Specifically in relation to payment systems, the Commission services conducted extensive market surveys 
of clearing and settlement (retail payment) systems and payment card networks throughout the EU. The 
Commission also gathered information from other important players in retail banking, such as bank 
associations, banking regulators, national central banks and credit registers. The views of consumers and 
small business were also surveyed via the relevant national associations and official sources such as the 
Eurobarometer surveys.    

18. In the sector inquiry into business insurance, the Commission sent requests for information to 
approximately 270 insurance and reinsurance firms, and some 170 intermediaries throughout the EU.  In 
addition to insurance firms, the Commission surveyed some 80 insurance associations (national insurance 
associations, intermediaries associations and risk management associations). The Commission also sent 
targeted questionnaires to insurance supervisors and national competition authorities. 

19. The pharmaceutical sector inquiry started with unannounced inspections allowing the 
Commission gaining immediate access to relevant information, such as the use of intellectual property 
rights, litigation and settlement agreements covering the EU which, by its nature, companies tend to 
consider highly confidential. However, since inspections do not allow a systematic overview of the entire 
sector (since only a limited number of companies can be visited), the next step in the sector inquiry 
consisted in sending general questionnaires to some 150 companies/associations and national authorities in 
March and April 2008 (e.g. originators, generics doctors, pharmacists, hospitals, wholesalers, parallel 
traders, insurance companies, marketing authorisation authorities).  

20. The questionnaires asked the pharmaceutical companies to provide general information on their 
respective business models. In the specific questions companies were asked about the patent history of 
certain drugs as well as any litigation or dispute that occurred and any settlement agreements concluded 
between the pharmaceutical companies. The questionnaires also comprised questions on other entry 
barriers. 
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2.3 Involvement of market participants and transparency 

21. Sector inquiries are major initiatives in which the Commission involves the widest possible range 
of stakeholders. The figures given above reflect the number and variety of stakeholders surveyed. In 
parallel to its information gathering exercise, the Commission holds meetings with all stakeholders. 
Involvement and transparency are also ensured by way of a public presentation of the findings of the 
inquiry and a public consultation on the preliminary report that the Commission publishes before issuing 
its final report and making recommendations to address the market failures identified.  

22. In carrying out sector inquiries, the Commission also cooperates in various ways with the 
national competition authorities and regulators, some of which have seconded staff to the Commission to 
help with the sector inquiries. The former are consulted when the Commission launches/scopes a sector 
inquiry, and are regularly informed of the progress of the inquiry, and consulted on the results of the 
inquiries prior to their publication.    

23. The energy sector inquiry provides an example of the synergies of the Commission's interaction 
with national competition authorities and regulators: the Commission consulted the national competition 
authorities and national sector regulators in preparing the energy sector inquiry. This allowed the 
Commission to ask fewer questions on storage issues, because the European regulators' group on electricity 
and gas carried out its own investigation into compliance with the new voluntary rules on storage access.  

24. DG Competition of the European Commission also cooperates closely with other Directorates-
General of the Commission. The latter are responsible for regulatory issues whereas DG Competition 
concentrates on market functioning and the companies' behaviour on the market. In the case of the 
financial services sector inquiry, the Commission's Joint Research Centre provided important assistance in 
the economic and econometric analysis of the markets.   

2.4 Organisational aspects 

25. Once launched, sector inquiries follow a fixed path from the gathering of information to its 
analysis, to public presentation of the preliminary report and consultation of stakeholders during which 
further information may be collected, to the adoption of a final report and recommendations. This may take 
from 18 to 30 months. For example, the energy sector inquiry was started in June 2005 and the final report 
adopted in January 2007. Also the sector inquiries into financial services were started in June 2005, with 
the final report on retail banking adopted in January 2007 and the final report for business insurance 
adopted in September 2007.    

26. A tentative timetable has also been established for the pharmaceuticals sector inquiry started in 
January 2008, where the aim is to adopt the final report in the first half of 2009. 

27. As to staffing, sector inquiries are very resource-intensive and will usually involve a minimum of 
five experts while they are being carried out, but often many more. Large scale inquiries involve between 
10 and 20 officials. The inspections carried out in the context of the inquiry into the pharmaceutical sector 
involved almost 100 officials, and a special task force has been set up to analyse the information gathered 
during the inspection and requested subsequent to the inspection.     

2.5 The advantages of sector inquiries compared with other information gathering methods  

28. The formal powers associated with sector inquiries provide a number of advantages: firstly, the 
recipients of a request for information, or a decision regarding the provision of information, are obliged to 
supply that information. The Commission has the means to sanction parties providing misleading or 
incorrect information, or (following a decision that requires the provision of information) incomplete 
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responses or responses received outside of the set deadlines. The Commission can also request all 
necessary information from governments and national competition authorities. This ensures a high 
response rate, and good quality and completeness of data.  

29. At the same time, the undertakings or associations of undertakings are duly informed of the legal 
basis and purpose for which the information is being requested and given the necessary guarantees that 
confidential information and business secrets will be protected.  

3.  Findings of the Commission's sector inquiries 

30. The findings of the sector inquiry into the electricity industry found serious problems. Most 
wholesale markets remain national in scope, with high levels of concentration in generation, vertical 
integration of generation, supply and network activities, and the low level of cross-border trade is 
insufficient to exert pressure on (dominant) generators in national markets. There is a serious lack of 
transparency in the electricity wholesale markets, and price formation is complex. 

31. The sector inquiry into the gas industry revealed that at the wholesale level, markets generally 
maintain the high level of concentration of the pre-liberalisation period. Lack of liquidity and limited 
access to infrastructure prevent new entrant suppliers from offering their services to the consumer. Cross-
border sales do not presently exert any significant competitive pressure. There is a lack of reliable and 
timely information on the markets. There is a lack of transparency in price formation. 

32. The sector inquiry allowed the Commission to draw conclusions as regards where antitrust 
investigations could be appropriate and effective. As a follow-up to the inquiry, the Commission conducted 
a number of antitrust investigations into energy companies. Among others; the Commission has been 
investigating two cases against E.ON in the electricity sector which have recently led E.ON to offer 
structural remedies to increase competition in the German electricity market. These remedies entail E.ON 
selling its electricity transmission system network to an operator which does not have any interest in the 
electricity generation and/or supply businesses and divesting 4800MW of generation capacity to 
competitors. Other notable on-going proceedings against energy companies, which flow from the energy 
sector inquiry, are the cases against RWE and the ENI Group concerning suspected foreclosure of the 
German and Italian gas supply markets respectively.    

33. The sector enquiry into retail banking product markets raised concerns about a conjunction of 
sustained high profitability, high market concentration and evidence of entry barriers in some Member 
States. Some credit registers, holding confidential data that lenders use to set loan rates, may be used to 
exclude new entrants to retail banking markets. Some aspects of cooperation among banks, including 
savings and cooperative banks, can also reduce competition and deter market entry. Product tying, e.g. 
where a loan customer is forced to buy an extra insurance or current account, is widespread in most 
Member States. Obstacles to customer mobility in banking � notably the inconvenience of changing a 
current account � are high. 

34. As concerns payment cards and payment systems, the inquiry pointed to highly concentrated 
markets in many Member States, particularly for payment card acquiring, which may enable incumbent 
banks to restrict new entry and charge high card fees. There are also large variations in merchant fees and 
interchange fees between banks across the EU. High and sustained profitability � particularly in card 
issuing � suggests that banks in some Member States enjoy significant market power and could impose 
high card fees on firms and consumers. A series of rules and practises weaken competition at the retailer 
level, and divergent technical standards across the EU prevent many service providers from operating 
efficiently on a pan-EU scale. 
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35. Regarding the business insurance sector, the sector inquiry pointed to sustained differences of 
insurers' underwriting profitability in different Member States which suggest a significant degree of market 
fragmentation along national lines and a potential for price reductions. In some Member States, long-term 
insurance contracts as well as certain distribution structures may reduce the scope for competition. Some 
re-insurance companies active in the EU have so-called "best terms and conditions" clauses in their 
contracts with their clients, the direct insurers. These clauses lead to a harmonisation of terms and 
conditions at the most favourable level for the re-insurers concerned, to the detriment of the direct insurer 
and, ultimately, of the final business insurance customer. The same practice also appears to exist in co-
insurance.  The lack of transparency of intermediaries' remuneration also reduces the potential for price 
competition in relation to insurance mediation services. Notable differences in the degree of cooperation 
among insurers observed in different Member States raise doubts about the justifications of such 
cooperation and about the scope of the exemption granted by the present Insurance Block Exemption 
Regulation. 

36. The broad scope of the inquiries into the financial services sector allowed meeting the primary 
objective of the inquiry, i.e. deepening the Commission's understanding of the relevant markets and setting 
priorities. These are the competition problems regarding payment cards and payment networks identified 
by the sector enquiry. In particular, the sector inquiry helped the Commission forge its approach to 
multilateral interchange fees and thus fed into the parallel action taken in the MasterCard case, which was 
brought to an end on 19 December 2007. 

4. Conclusion - outlook 

37. The Commission considers that the sector enquiries carried out thus far have been successful in 
meeting their objectives. Looking to the future, the Commission will focus on areas where there appear to 
be durable competition problems, where these problems may be due to competition infringements, where 
there are implications for better regulation and where the sector is key for consumers and/or 
competitiveness. Taking into account the resources implications, the sectors chosen for an inquiry will be 
selected very carefully. 


