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Introduction  

1. Regulation 1/20031, which came into force on 1 May 2004, introduced major reforms to the 
enforcement of EC antitrust law.  In addition to enhancing the role of national competition authorities and 
national courts in the application of the EC antitrust rules, it abolished the system of notification to the 
Commission of agreements or conduct potentially falling within the scope of the antitrust rules and 
individual exemption decisions by the Commission.  

2. But Regulation 1/2003 also enhances the Commission�s powers in some important respects. It 
includes two explicit provisions concerning remedies: first, in the context of a prohibition decision, it states 
explicitly that the Commission is empowered to impose not only behavioural but also structural remedies 
where they are necessary to effectively bring an infringement to an end; second, a new provision is created 
enabling the Commission to formally settle cases on the basis of binding commitments voluntarily 
proposed by the parties.  

3. This reform offers a renewed context for designing an antitrust remedies policy, taking into 
account its interaction with other enforcement tools. The Commission is currently working on this 
remedies policy, with an emphasis on the design of remedies, monitoring behavioural remedies and the 
role of structural remedies. It is worth emphasising that this work is very much at an early stage. 

4. To ease discussion, an outline of the EU legal framework for antitrust remedies, including fines, 
as well as a brief discussion of policy considerations surrounding remedies, and principles governing the 
design of remedies are set out below. Much of this paper does not focus specifically on abuse of 
dominance cases under Article 82 of the EC Treaty � as many of the considerations at issue may apply 
equally to Article 81 cases (anti-competitive agreements).  

1. Legal framework 

1.1 Remedies 

5. Pursuant to Article 7(1) of Regulation 1/2003, the Commission is entitled, where it finds an 
infringement of Article 81 or 82 of the EC Treaty, to require the undertakings concerned �[�] to bring 
such an infringement to an end. For this purpose, it may impose on them any behavioural or structural 
remedies which are proportionate to the infringement committed and necessary to bring the infringement 
effectively to an end. Structural remedies can only be imposed either where there is no equally effective 
behavioural remedy or where any equally effective behavioural remedy would be more burdensome for the 
undertaking concerned than the structural remedy. [�]� 

6. Recital (12) of Regulation 1/2003 provides that �[�] Changes to the structure of an undertaking 
as it existed before the infringement was committed would only be proportionate where there is a 
substantial risk of a lasting or repeated infringement that derives from the very structure of the 
undertaking.� 

7. Article 9(1) of Regulation 1/2003 states that �Where the Commission intends to adopt a decision 
requiring that an infringement be brought to an end and the undertakings concerned offer commitments to 
meet the concerns expressed to them by the Commission in its preliminary assessment, the Commission 
may by decision make those commitments binding on the undertakings.  Such a decision may be adopted 
for a specified period and shall conclude that there are no longer grounds for action by the Commission.� 
                                                      

1  Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid 
down in Articles 81 and 82 of the Treaty, OJ L 1, 04.01.2003, pp. 1-25. 



 DAF/COMP/WD(2006)34 

 3

8. Recital (13) of Regulation 1/2003 furthermore underlines that �[�] Commitment decisions 
should find that there are no longer grounds for action by the Commission without concluding whether or 
not there has been or still is an infringement. Commitment decisions are without prejudice to the powers of 
competition authorities and courts of the Member States to make such a finding and decide upon the case. 
Commitment decisions are not appropriate in cases where the Commission intends to impose a fine.� 

9. It follows from the above mentioned provisions that there are two different scenarios for the 
application of what is traditionally called �remedies� in EC antitrust cases. First, the Commission can 
impose remedies on undertakings where it finds an infringement of Article 81 or 82. Second, the 
Commission can accept remedies (or �commitments�) that the undertakings concerned propose after 
receiving the Commission�s preliminary assessment, and on this basis close the investigation.  

10. The fundamental difference between these two scenarios is that in the latter case, it is up to the 
undertakings concerned to propose remedies to settle the case. It is worth noting that a decision by the 
Commission under Article 9 of Regulation 1/2003, making commitments binding on the parties, does not 
contain a finding as to the existence or absence of an infringement. Also, the Commission has discretion as 
to whether or not to accept commitments under Article 9 � as reflected in recital (13) certain types of cases, 
notably hard core infringements such as cartels, are unlikely to be suitable candidates.   

11. In addition to Article 7 and 9 decisions, the Commission has the power to impose interim 
measures. Article 8(1) of Regulation 1/2003 states that �in cases of urgency due to the risk of serious and 
irreparable damage to competition, the Commission, acting on its own initiative, may by decision, on the 
basis of a prima facie finding of infringement, order interim measures�. As a result, the Commission can 
impose behavioural remedies in exceptional circumstances.  

1.2 Fines 

12. Recital (29) of Regulation 1/2003 provides that �Compliance with Articles 81 and 82 of the 
Treaty and the fulfilment of the obligations imposed on undertakings and associations of undertakings 
under this Regulation should be enforceable by means of fines and periodic penalty payments. To that end, 
appropriate levels of fine should also be laid down for infringements of the procedural rules.� 

13. Under Article 23(2), �The Commission may by decision impose fines on undertakings and 
associations of undertakings where, either intentionally or negligently: (a) they infringe Article 81 or 
Article 82 of the Treaty; [�] or (c) they fail to comply with a commitment made binding by a decision 
pursuant to Article 9.�  For each participating undertaking the maximum amount of the fine may not 
exceed 10 % of its total turnover in the preceding business year. Pursuant to Article 23(3) in fixing the 
amount of the fine the Commission must have regard �both to the gravity and to the duration of the 
infringement�. 

14. Periodic penalty payments are also set out as an additional means of enforcement under Article 
24(1), pursuant to which �the Commission may, by decision, impose on undertakings or associations of 
undertakings periodic penalty payments not exceeding 5 % of the average daily turnover in the preceding 
business year per day and calculated from the date appointed by the decision, in order to compel them: (a) 
to put an end to an infringement of Article 81 or Article 82 of the Treaty, in accordance with a decision 
taken pursuant to Article 7; [�] (c) to comply with a commitment made binding by a decision pursuant to 
Article 9[�]�. 

1.3 Private enforcement 

15. Regulation 1/2003 has also sought to enhance antitrust enforcement through private actions 
brought before the national courts.   
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16. Article 6 of the Regulation states that national courts have the power to apply Articles 81 and 82 
and, as a means of facilitation, Article 15 expressly provides for a number of mechanisms by which courts 
can ask for an opinion or information from the Commission. Recital (7) of Regulation 1/2003 states that: 
�National courts have an essential part to play in applying the Community competition rules.  When 
deciding disputes between private individuals, they protect the subjective rights under Community law, for 
example by awarding damages to the victims of infringements.�   

17. Thus, the Regulation explicitly acknowledges that, in particular, private damages actions before 
national courts can play a complementary role to the public enforcement of EC antitrust rules. 

2. Policy considerations � interaction between remedies, fines and private enforcement 

18. Regulation 1/2003 gives rise to at least four courses of action for antitrust enforcement by the 
Commission: 

•  finding an infringement and punishing ongoing (or past) behaviour by means of an Article 7 
prohibition decision, possibly including fines; 

•  obtaining a change in the future functioning of the market (Article 7 decision, possibly 
including fines, accompanied by a cease-and-desist order); 

•  obtaining a change in the future functioning of the market by in addition imposing structural 
or behavioural remedies in the context of an Article 7 decision (in this context a fine may 
play a deterrent effect);  

•  obtaining a change in the future functioning of the market by means of an Article 9 
commitment decision. 

19.  In practice, an infringement decision under Article 7 is almost always accompanied by a cease-
and-desist order. It is in the third and fourth categories of action that enforcement policy has the strongest 
focus on the prospective effects of the decision on the functioning of the market. The choice of whether to 
pursue the Article 7 or Article 9 route may depend on the perceived need for a public enforcement 
authority to adopt an infringement decision.   

2.1 Prohibition decision without a prospective remedy other than a cease-and-desist order 

20. The Commission will opt for a prohibition decision under Article 7 without imposing any 
prospective remedy, other than a cease-and-desist order, where it is convinced that this will bring the 
infringement (or the effects of a past infringement) effectively to an end. 

21. One benefit of such a decision is that it provides a clear definition of the infringement that will 
serve to enhance predictability of future enforcement actions. This benefit is clear in abuse of dominance 
cases, where the nature of the infringement is potentially more complex than for instance a straightforward 
cartel case. Another consequence may be that it facilitates private damages claims before national courts. 

22. A prohibition decision under Article 7 will often be accompanied by a fine. Any fine that might 
be imposed has the dual aim of punishing the infringement and of having a deterrent effect, dissuading the 
undertakings concerned and third parties from reiterating or entering into a similar infringement. 



 DAF/COMP/WD(2006)34 

 5

23. However, the Commission might also decide to adopt a prohibition decision without imposing a 
fine. For instance, in an abuse of dominance case this might be the case if the infringement is entirely 
novel. Alternatively in some cases the Commission might decide to impose a merely symbolic fine.  

2.2 Decisions imposing/accepting a prospective remedy 

24. It may however be the case that the mere definition of what constitutes an infringement is not 
sufficient to bring it to an �effective� end. The Commission has the power to require a company to restore 
the market conditions absent the infringement and to impose remedies that are necessary to that effect.  
This principle of necessity is complemented by that of proportionality, so as to ensure that the adopted 
remedy will not result in over-regulation of the market conditions. Regulation 1/2003 explicitly considers 
structural remedies for cases where there is a risk of lasting or repeated infringement. 

25. If the infringement amounted to raising barriers to entry, the Commission's decision should 
ensure that barriers to entry created by the undertakings under review are effectively removed. Such 
appreciation can only be made on a case-by-case basis, taking into account the characteristics of the 
structure and functioning of the market and of the infringing undertakings.   

26. The choice of imposing remedies or accepting commitments will then depend on the degree of 
cooperation shown by the undertakings under investigation. In any event, such choice can only intervene 
when the Commission has carried out an investigation that enables it to identify a potential competition 
problem, and to evaluate the appropriateness of a proposed remedy. In other terms, investigations that are 
eventually closed with a commitments decision start much like prohibition procedures. The Commission is 
convinced that the proposed commitments would, in the same way as any measures that might otherwise 
have been imposed under Article 7, remedy this problem. If the company under investigation is willing to 
propose sufficient remedies, a decision under Article 9 may be chosen for reasons of expediency and 
efficient use of resources, since proceedings are faster and less burdensome. If the negotiation seems 
unlikely to end up in a satisfactory manner, a decision under Article 7 will be preferred. 

27. It may be worth considering whether the commitments negotiated with the company or 
undertaking under investigation under Article 9 are likely to be more effective than remedies imposed by 
the Commission under Article 7. It could be argued that the undertaking itself is best placed to assess the 
feasibility of implementing remedies in practice, and that as a result remedies negotiated with the 
undertaking in question are likely to be more effective. This has, of course, to be balanced against the need 
to prevent the party under investigation engaging in avoidance tactics. This risk has to be reduced by a 
careful scrutiny of proposed commitments and possibly the use of a trustee mechanism.  

2.3 Consequences with regard to private enforcement 

28. Private enforcement is a complement to public enforcement in the field of antitrust. To 
acknowledge this role as well as seek to identify means of enhancing it, the Commission published a Green 
Paper on actions for damages in antitrust cases, on 19 December 2005.  

29. This complementary role can play in various ways.  

30. In cases where the Commission has not led an investigation and made a finding as to the 
existence of an infringement, national courts can do so. This includes cases in which the Commission has 
adopted a commitments decision under Article 9 of Regulation 1/2003 (which after all does not make a 
finding as to the existence of an infringement).  
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31. Thus, in cases in which the national courts are fully applying the EC antitrust provisions, they 
may also have to impose remedies, such as nullifying agreements, imposing cease-and-desist orders and 
awarding damages.  

32. In cases in which the Commission has adopted a prohibition decision finding an infringement, a 
plaintiff can bring a complementary action for damages before a national court, which would add a private 
financial penalty and enhance the deterrent effect of enforcement.  

3. Design of remedies 

33. Regulation 1/2003 categorises remedies as either structural or behavioural in nature. This 
terminology deserves further discussion, notably because Article 7(1) of Regulation 1/2003 stipulates that 
structural remedies can only be imposed either where there is no equally effective behavioural remedy or 
where any equally effective behavioural remedy would be more burdensome for the undertaking concerned 
than the structural remedy.  

3.1 Structural remedies 

34. Regulation 1/2003, in light of Recital 12, defines structural remedies as �changes to the structure 
of an undertaking�. The most obvious one is the divestiture of an existing business. This is a common 
remedy in merger cases, where part of the merging firms� businesses is divested to a third party in order to 
prevent a competition problem.  The selection of the purchaser is of crucial importance to ensure that the 
remedy will effectively maintain competition on the market.  

35. However, the line between behavioural and structural remedies is not always easy to draw. For 
instance, less straightforward are cases of removal of cross placement of directors on the board of directors 
(interlocking directorates), or remedies creating information firewalls within an undertaking. Although 
they may change the organisation of the undertaking, they do not as such have an impact on its structural 
presence on the market. On the other hand, the mandatory granting of an exclusive, non-limited and 
irrevocable licence that is paid upfront does not change the organisation of an undertaking but may have 
the same effect on the market as the divestiture of a business branch. 

36. Some suggest that a structural remedy should be defined as a measure that does not lead to an 
ongoing relationship between the parties concerned, namely the addressee of the decision and third 
parties. Thus a structural remedy is defined as a one-off measure that does not lead to structural links 
between the addressee and third parties and that does not require ongoing monitoring by the enforcement 
agency (�clean break principle�). The justification for considering remedies that create ongoing links 
between firms as non-structural is that they do not enable the same degree of competition in the market 
place that a clear-cut structural solution would create. Any lasting dependence between firms entails the 
risk of competition problems. In order to prevent this, ongoing monitoring is necessary.2 The classification 
described above also seems to underlie the position of the ICN Merger Working Group that characterises 
structural remedies as �one-off remedies that intend to restore the competitive structure of the market�.3 

                                                      
2  See for example Massimo Motta, Michele Polo and Helder Vaconcelos : Merger Remedies in the European 

Union : An overview, paper presented at the Symposium on « Guidelines for Merger Remedies � Prospects and 
Principles », Ecole des Mines, January 17-18, 2002, pp. 14-15. See also the same authors in F. Lévêque and H. 
Shelanski (Eds.), Merger Remedies in American and European Union Competition Law, London: Edward Elgar 
Publishers, 2003. See also Jenny, Frédéric, Design and Implementation of Merger Remedies in High-Technology 
Industries, in Shelanski/Lévêque (2003), p. 164. 

3  ICN Merger Working Group : Analytical Framework Subgroup, Merger Remedies Review Project, Report for 
the fourth ICN annual conference, Bonn, June 2005, p. 7, para 3.6. 
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37. A tentative definition of structural remedies is:  

�A structural remedy is a measure that effectively changes the structure of the market by a 
transfer of property rights regarding tangible or intangible assets, including the transfer of an 
entire business unit, and that does not lead to any ongoing relationships between the former and 
the future owner. After its completion, a structural remedy does not require any further 
monitoring.� 

3.2 Behavioural remedies 

38. Behavioural remedies on the other hand, can be subdivided into conduct remedies and 
performance remedies. Whereas the former prescribe or prohibit a certain conduct, the latter directly 
prescribe or prohibit certain market outcomes. Although the borderline between these two categories may 
sometimes be blurred, performance remedies can be characterised as belonging typically to the toolkit of 
regulatory measures. They encompass for example price, quality and output regulation imposed on the 
firm(s). Performance remedies can have adverse effects, e.g. over-investment as a consequence of price 
regulation of a dominant firm based on return on capital employed (ROCE).4  

39. Examples of performance remedies can be found in a report by the OECD of its Roundtable on 
Merger Remedies.5 Such remedies would include, for instance, production level maintenance, price 
control, production increases, export increases, investments, marketing expenditure increases, quality 
improvement, sales increases, price decreases, enlargement of the distribution network, maintenance of 
brands, and maintenance of obsolete goods in the market� The Commission, in its past practice in 
antitrust as well as merger remedies, has generally not used these types of remedies. Such remedies seem 
to amount more to a regulatory approach than to that of an antitrust enforcement agency.  

40. Conduct remedies are probably the category with the largest scope of measures. They oblige the 
addressee of a decision to act in a certain way or to omit certain types of action, rather than setting the final 
outcome of their conduct.  

41. A non-exhaustive list of examples includes:  

•  the obligation to supply third parties with certain goods, services or technology licenses, or to 
provide third parties with access to certain facilities or networks on a non-discriminatory 
basis. 

•  the obligation to provide certain information to third parties, which is essential for their 
ability to develop certain products or provide certain services; 

•  the obligation to unbundle two or more goods previously offered jointly; 

•  the obligation not to tie certain services to the sale of a good; 

•  the obligation to discontinue the offer of certain rebate schemes; 

                                                      
4  Lexecon Ltd in association with Weil, Gotshal & Manges LLP and others, Remedies in EU Competition Law: 

The Policy and Practice of the European Commission, A report for Directorate General IV of the European 
Commission, May 1998, p. 4. 

5  OECD Roundtable on Merger Remedies, Directorate for Financial and Enterprise Affairs, Competition 
Committee, DAF/COMP(2004)21, hereafter OECD Report on Merger Remedies. 
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•  the obligation not to price discriminate between customers; 

•  the obligation not to share certain information between several firms or between business 
units within a single firm (information firewalls). 

42. Analogous to the tentative definition of structural remedies proposed above, a tentative definition 
of behavioural remedies could be: 

�A behavioural remedy is a measure that obliges the concerned undertaking(s) to act in a 
specific way or to omit specific anti-competitive conduct. Compliance with behavioural remedies 
has to be monitored and enforced.� 

 

3.3 Principles for designing the appropriate remedy 

43. With respect to the type of remedy that can be imposed in an antitrust case, it follows from the 
principle of proportionality, that any burden imposed must not exceed what is appropriate and necessary to 
reach the objective of bringing the infringement effectively to an end. This means that there is an inherent 
link between the nature of the infringement and the remedies available to the Commission, and that the 
assessment of the effectiveness and necessity of any remedy must be based on the facts and circumstances 
of the individual case. It will therefore depend on the case whether a behavioural and a structural remedy 
can be equally efficient in re-establishing compliance with the rules.  

44. Structural remedies are therefore most appropriate, in terms of effectiveness, where there is a 
direct link between the infringement and the holding of certain assets. For instance, in the case of a 
vertically integrated company active up- and downstream that is dominant upstream and decides to no 
longer supply the upstream input to rival downstream firms. An appropriate remedy would be of a 
structural nature, namely to sever the link between the upstream input producer and the downstream firm 
that creates the incentive for the refusal to supply to competing downstream firms. On the other hand, a 
behavioural remedy could be devised, based on a formally simple cost-based formula triggering highly 
complex monitoring and updating issues.  

45. In the case where both behavioural and structural measures are effective, it will also depend on 
the individual circumstances of the case and of the envisaged remedies, whether a structural measure is 
more burdensome than a behavioural obligation. The latter require close monitoring, that may interfere 
with the business conduct of the dominant company and its ability to compete on the merits. For instance, a 
behavioural remedy in the form of price control, with accompanying accounting requirements and 
monitoring for an extended duration, may be significantly more burdensome than a structural remedy in 
the form of an obligation to sell a shareholding.  

46. It may also be the case that the dominant firm has repeatedly abused its dominant position. It 
would then be reasonable to draw the conclusion that behavioural remedies are ineffective and that a 
structural remedy is warranted.  

3.4 Monitoring 

47. What is common with most behavioural remedies is that they do not change the incentives of the 
firms to engage in anti-competitive behaviour. A logical consequence is that compliance with behavioural 
remedies has to be monitored and that firms have a clear incentive to circumvent the remedy. In order to 
prevent circumvention of the remedy, it has to be designed in such a way that a strategy to comply with the 
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letter of the obligation but not its spirit can be prevented.6  This could lead to very complex remedies that 
exhibit regulatory characteristics and that may be difficult to monitor.  

48. Structural remedies also require some monitoring until they are completed, however, after 
completion, the incentive and the means to engage in unlawful behaviour are removed. They are therefore 
very �effective� in the sense that the risk of a lasting or repeated illegal behaviour is eliminated. 
Behavioural remedies on the other hand tend to involve a much longer need for supervision since the 
incentive and the ability to restrict competition are still present. Monitoring can be undertaken by different 
actors, including not only the Commission, but also, depending on the stipulations of the decision, 
monitoring trustees or other participants. It should be borne in mind that monitoring is a costly activity, 
irrespective of whose task it is.  

3.5 Compliance 

49. In cases where non-compliance is alleged, a further question relates to who should enforce 
compliance. Again, several different actors can concur in performing this task, including not only the 
Commission, but also ordinary national courts or, in certain circumstances, arbitral courts.  

50. As regards possible enforcement mechanisms, the feasibility of sanctions for non-compliance 
seems essential for ensuring that firms do not simply disregard the obligations imposed on them or the 
commitments they have entered into. Article 24(1) provides for the Commission to impose periodic penalty 
payments to enforce compliance with remedies, whether imposed under Article 7 or rendered binding 
under Article 9, of up to 5% of the daily turnover (of the preceding business year) per day.  

                                                      
6  Examples are manifold: Price regulation can be circumvented by quality degradation, non-discriminatory access 

obligations can easily be circumvented by accounting measures which raise transfer prices or by quality 
discrimination, contractual bundling can be circumvented by technical bundling, the publication of price lists in 
order to avoid price discrimination is meaningless if there is unobserved individual discounting etc. In order to 
prevent the possibility of circumvention, very complex and detailed obligations become necessary. On the other 
hand, a general obligation to adhere not only to the letter but also to the spirit of a specific obligation is naturally 
prone to disputes as to whether there has been compliance or not.  


