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1. Introduction 

1. This paper contains reflections on the application of the concept of ‘competition on the merits’ in 
the framework of Article 82 of the EC Treaty.  

2. During recent years, the Commission carried out an extensive review and modernisation of the 
application of the procedural rules on the application of Articles 81 and 82 EC and the application of 
Article 81 EC as to the substance. Thus, new block exemptions were adopted regarding vertical 
agreements1, specialisation agreements2, research and development agreements3 and technology transfer 
agreements4; guidelines were adopted on vertical restraints5, horizontal co-operation agreements6, 
technology transfer agreements7 and on the application of Article 81(3) of the Treaty8; and a new 
regulation was adopted on the procedural implementation of Articles 81 and 82 of the Treaty9. Finally, a 
new Merger regulation was adopted10 and guidelines were issued on the assessment of horizontal 
mergers11.  

3. An area where until now there is however little policy guidance is that of the application as to the 
substance of Article 82 EC12. The Commission is currently reflecting on its policy in this multi-facetted 
area. Given the mixture of economic and legal aspects to investigations under Article 82 EC it is not 
evident to develop a comprehensive methodology and approach for all abuses together. For the moment it 
is therefore unclear whether at the end of the process it will be possible to provide guidelines on Article 82 
EC. Therefore, the main object of the current exercise is to evaluate policy, to assess how it could be made 
more effective and to define ways in which it can be made more transparent. Ideally, this should lead to 
(draft) guidelines.  

4. In the framework of this policy review it also has become opportune to consider the concept of 
‘competition on the merits’. In view thereof, this concept will be discussed below in the context of the 
more general considerations that surround the review of the Commission’s policy on the application of 
Article 82 EC. 

2. Starting points of an economic approach 

5. As a logical consequence of the modernised policy regarding mergers13 and restrictive 
agreements and practices14 the main considerations regarding the Commission’s approach to the 
application of Article 82 EC are: 

•  As in the two other areas mentioned, the protection of competition on the market as a means 
of enhancing consumer welfare and of ensuring an efficient allocation of resources should 
be put at the centre of competition policy regarding the application of Art. 82. Competition 
and market integration serve these ends since the creation and preservation of an open 
single market promotes an efficient allocation of resources throughout the Community for 
the benefit of consumers15. By protecting the market structure from artificial distortions the 
interests of the consumer in the medium to long term are best served. 

•  A key element of the new Guidelines on the application of Article 81 (3) and the guidelines 
on vertical and horizontal restrictions is that they take an economic approach to already 
well developed principles of competition law16. The different sets of Guidelines offer a 
framework primarily based on economic criteria that help to analyse  the economic context 
of behaviour that may violate the competition rules. Economic criteria such as market 
power and other factors relating to the structure of the market form a key element of the 
assessment of market impact likely to be caused by certain behaviour.  
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•  Competition law enforcement should concentrate on genuine competition problems. Also in 
relation to Article 82 EC an economics based approach should therefore focus on how and 
to what extent the examined behaviour is likely to affect competition on the market. Unlike 
under Article 81 and on mergers there has not been until now a comprehensive reassessment 
of practice under Article 82 in the light of economic thinking. A credible policy on abusive 
conduct must be compatible with mainstream economics.  

•  There is a balance to be struck between on the one hand the ambition, when applying 
Article 82, to approach economic reality as closely as possible and on the other hand to 
maintain the article as a useful instrument for competition authorities, ‘victims’ and courts 
to address illegal behaviour. DG Competition’s approach to the review will therefore be 
based on three main elements: case law, economic elements and the effectiveness of 
enforcement.   

•  Protection of the competitive process is not protection of competitors. When analysing the 
effects of behaviour by dominant companies competition authorities should not disturb 
competition by protecting competitors that are inefficient and are likely, in the short or 
medium term, to disappear from the market on the basis of the competitive process if no 
intervention will take place; 

•  On the same notion, in cases regarding refusal to deal, competition authorities should not 
disturb the competitive process by intervening in order to grant access to the market to 
competitors who, as an efficient operator, should be able to create their own access to the 
market. 

•  Although Article 82 prohibits both exclusionary and exploitative abuse, the occurrence of 
exploitative behaviour that is effectively harmful to consumers is often a consequence of 
exclusionary behaviour and not a cause of harm to competition or consumers in itself. For 
that reason, it could be argued that when exploitative abuse occurs competition authorities 
should rather focus on addressing the exclusionary behaviour that is causing the harm to 
consumers than on prohibiting the harm itself. That would obviously leave the 
Commission’s competence to also challenge and sanction ‘stand alone’ exploitative 
behaviour unprejudiced. 

•  Dominant companies should be able to successfully defend themselves against challenges of 
abuse by demonstrating that there is an objective justification for their behaviour. That may 
include that they demonstrate that if the efficiencies produced by their conduct are taken 
into account the conduct on balance does not have the effect of hindering the maintenance 
or growth of competition on the market. 

 
6. It is in particular in relation to the last issue raised -the possibility of dominant undertakings to 
justify their behaviour and defend themselves against allegations of abusive behaviour and consistency 
between the application of Article 81 and Article 82 EC- that the question arises what exactly the scope is 
of  "competition on the merits".      

2.1 "Competition on the merits" 

7. In EU jurisprudence, the notion of ‘competition on the merits’ was given a central place in the 
interpretation of ‘abuse’ as prohibited by Article 82 EC by the ECJ, when it defined ‘abuse’ in Hoffmann-
La Roche17 as: 
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‘An objective concept relating to the behaviour of an undertaking in a dominant position which is 
such as to influence the structure of a market where, as a result of the very presence of the 
undertaking in question, the degree of competition is weakened and which, through recourse to 
methods different from those which condition normal competition in products or services on 
basis of the transaction of commercial operators, has the effect of hindering the maintenance of 
the degree of competition still existing in the market or the growth of that competition.’ 

 
8. In view of this definition, which was repeated in numerous later cases on Article 82 EC, it 
appears that for the application of the notion of ‘abuse’ two requirements need to be fulfilled, which in a 
way are ‘two sides of one medal’: 

•  Can the behaviour be classified as ‘competition on the merits’, i.e., methods not different 
from those which condition normal competition in products or services on the basis of 
transactions of commercial operators and 

•  Does it have the effect of hindering the maintenance of growth of competition?. 

9. The ECJ and CFI have given indications of what they understand under the concept of ‘methods 
different from those which condition normal competition in products or services on basis of the transaction 
of commercial operators’. 

10. A balanced approach based on the concept of ‘competition on the merits’ has been taken in the 
cases on rebates. It follows from those cases that once it has been established that rebate schemes have a 
fidelity enhancing effect it needs to be established whether those schemes are based on ‘economically 
justified considerations’18.  

11. In British Airways19 and Irish Sugar20 the CFI clarified that with ‘economically justified 
considerations’ it meant ‘criteria of economic efficiency’. The dominant company needs to show that there 
is a relationship between economies of scale achieved by virtue of extra sales and the rebates or bonuses 
paid21. The scheme will not fall under the qualification of ‘abuse’ if it ‘constitutes the exercise of the 
normal operation of competition or allows the company to reduce costs’.  

12. In Michelin II, the CFI worded it as follows: ‘It is necessary to consider whether, in spite of 
appearances, the quantity rebate system is based on a countervailing advantage which may be 
economically justified or, in other words, if it rewards an economy of scale made by the applicant because 
of orders for large quantities. If increasing the quantity supplied results in lower costs for the supplier, the 
latter is entitled to pass on that reduction to the customer in the form of a more favourable tariff’22.  

In the context of rebates, such a reasoning cannot be general and must explain specifically the discount 
rates chosen for the various steps in the rebate system in question23.  
13. In the context of an ‘attack’ of the dominant undertaking by a competitor the Court held in 
United Brands24 that whilst the fact that an undertaking is in a dominant position cannot disentitle it from 
protecting its own commercial interests if they are attacked and whilst such an undertaking must be 
‘conceded the right to take such reasonable steps as it deems appropriate to protect its said interests’, such 
behaviour cannot be countenanced if ‘its actual purpose is to strengthen this dominant position and abuse 
it’. Furthermore the Court held that even if the possibility of a counter-attack is acceptable that attack must 
still be proportionate to the threat taking into account the economic strength of the undertakings 
confronting each other25.  

14. A certain conduct cannot easily be considered as ‘competition on the merits’ when it constitutes 
an obstacle to entry in the market, which was the case regarding the stipulation of an exclusive purchasing 
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commitment in respect of a substantial proportion of purchases by an economic operator who holds a 
strong position in the market26 27. In this context the Court rejected a dominant player’s arguments that it 
was under a duty to ensure continuity and reliability of supplies.  

15. The Court also held that, since the concept of abuse is an objective one, the fact that the dominant 
undertaking does not have the intention to discourage or weaken it’s competitor’s position has no bearing 
on the legal classification of the conduct as abuse28.   

16. The fact that certain conduct is standard practice in a certain sector generally may be an 
indication but does not suffice to classify it as ‘competition on the merits’. According to the CFI conduct 
cannot cease to be abusive merely because it is the standard practice in a particular sector29. Referring to 
Michelin, the CFI noted that dominant undertakings within the meaning of Article 82 of the Treaty have a 
special responsibility not to allow their conduct to impair genuine undistorted competition on the relevant 
market30. That responsibility is not limited solely to conduct likely to reinforce the dominance of the 
undertaking concerned or reduce the level of competition on the market, since Article 82 of the Treaty 
concerns not only practices which hinder effective competition but also those which, as in this case, may 
cause damage to consumers directly31.  

17. In the literature, the view has been defended that a suitable test whether competition takes place 
‘on the merits’ is: ‘If the practice reduces the costs of the dominant undertaking or otherwise increases its 
efficiency, it will normally be considered as an example of normal competition, even if it contributes to the 
elimination of competitors not able to match this increase in performance. If, on the other hand, a practice 
leads to the exclusion of competitors without increasing at all the efficiency of the dominant undertaking, it 
is much more likely that such a practice would be considered an abuse within the meaning of Article 82’ 32. 

18. An approach to formulate a more ‘proportionality-oriented’ test under the concept of 
‘competition on the merits was taken by Advocate-General Kirschner in Tetra Pak I, as follows: ‘the 
undertaking in a dominant position may act in a profit oriented way, strive through its efforts to improve 
its market position and pursue its legitimate interests. But in doing so it may only employ such methods as 
are necessary to pursue those legitimate aims. In particular, it may not act in a way which, foreseeably, 
will limit competition more than is necessary.’33 

19. These indications from the Courts are by necessity linked to cases and their specific 
circumstances. Although it is not easy to define the scope of the concept, the foregoing shows that the 
Courts are willing to allow dominant undertakings a defence based on efficiency considerations in the 
framework of the definition of abuse as competition ‘not on the merits’. Even behaviour that prima facie 
can be classified as abuse may help to produce savings in production, distribution or transaction costs and 
may thus rather be seen as ‘recourse to methods which condition normal competition’. 

3. Objective justifications 

20. Efficiency considerations not only enter analyses and judgments under the assessment of what is 
competition on the merits, but also under the concept of ‘objective justification’. 

21. Under certain circumstances conduct which is generally not considered to be based on 
competition on the merits may still escape the prohibition of Article 82 EC. The ECJ has always 
emphasised that conduct is abusive unless it is objectively justified34.  

22. The cases where objective justifications have been invoked are few but nevertheless they provide 
some guidance with regard to the circumstances that may serve as objective justifications.  
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23. In BP35 the ECJ made it clear that a dominant undertaking cannot be held responsible for 
reducing its supplies to a non regular customer in a time of crisis in the industry. The exceptional 
circumstances affecting the entire industry justified the reduction of supplies. The judgments in Hilti and 
Tetra Pak suggest that public policy concerns might in certain limited situations serve as justifications for 
conduct restrictive of competition.  In Hilti the dominant undertaking attempted to justify its tying policy 
with product safety reasons and prevention of misleading advertising.36 Similarly, in Tetra Pak the 
dominant undertaking invoked public health concerns in order to justify the tied sale of filling machines 
and cartons. In both cases the community courts rejected the justifications because they found that the 
protection of public health could be guaranteed by other means which would not have the negative effect 
of restricting competition, in particular by appropriate legislation or regulations. It should be noted that in 
those cases the Community courts did not exclude in principle the possibility of public health concerns to 
justify certain restrictions of competition, but in the two cases the undertakings’ measures were simply not 
the appropriate means.   

24. Whereas in some circumstances the lack of government measures could provide objective 
justifications, it should be noted that in other circumstances the presence of government measures will 
rather cause Article 82 EC not to apply at all37.  

25. Absence of objective justification is now an established requirement in the case law on refusal to 
deal. In Telemarketing38 the ECJ held that an abuse was committed where without any objective necessity 
the dominant undertaking reserved to itself an ancillary activity which might be carried out by another 
undertaking as part of its activities on a neighbouring but separate market with the possibility of 
eliminating all competition from such undertaking. Also in other cases such as Magill and in the recent 
IMS case, the Community courts established that the refusal to licence intellectual property rights would be 
abusive only if the refusal could not be justified by objective considerations39.  

26. A particular application of the concept of objective justification occurs in the Syfait-case, which 
is presently pending before the ECJ40. The case concerns the compatibility with Article 82 EC of a refusal 
of a pharmaceutical company to meet in full the orders which it receives from pharmaceutical wholesalers 
in order to limit parallel trade. In his conclusion of October 2004 Advocate-General Jacobs expresses 
doubts whether the assessment whether there is abuse and whether there is an objective justification should 
take place in two stages: in his view it is more accurate to say that certain types of conduct of a dominant 
undertaking do not fall within the category of abuse at all because they are objectively justified. As to the 
case at hand he finds that the refusal to supply at issue could possibly be objectively justified in view of the 
specificities of the European pharmaceutical market, and in particular the State intervention and the 
regulation of the market by the Community and the Member States. 

27. The case law thus suggests that a dominant undertaking should be allowed to rely on exceptional 
circumstances or on public policy concerns to justify their conduct. However, the defence would be 
accepted only where the challenged conduct is an appropriate measure and is the least restrictive means 
through which a legitimate aim worth of legal protection can be achieved.  

4. Consistency in applying Articles 81 and 82 EC 

28. Coherent development of competition policy requires that Article 81 and Article 82 be applied in 
a consistent manner with a view to achieving identical objectives and protecting the same values. This has 
been clearly spelled out in Continental Can41 where the ECJ held that Article 81 and Article 82 pursue the 
same objectives albeit at a different level.  

29. The similarity of the texts of the two provisions prohibiting identical type of practices also calls 
for an adoption of consistent approaches in analysing practices that fall under the two provisions. This is 
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especially important with regard to practices which may be reviewed under the two provisions  in parallel 
or  alternatively. In Hoffman La Roche the ECJ took the view that Article 82 is also aimed in fact at 
situations which clearly originate in contractual relations and in such cases the Commission is entitled to 
proceed on the basis of Article 81 or Article 82.42  

30. Parallel application of Article 81 and 82 is most likely in the area of vertical restraints. Exclusive 
dealing, tying, and agreements that reward loyalty are practices that can be considered under the two 
provisions. For instance in Van den Bergh43 the ECJ applied both Article 81 and 82 EC to agreements 
stipulating freezer exclusivity, coming to the same conclusions as to the restrictive effect and forbidden 
character of the agreements.  

31. According to settled case law the application of Article 81 (3) cannot prevent the application of 
Article 8244. Moreover, since Articles 81 and 82 pursue the same aim of maintaining effective competition 
on the market, consistency requires that Article 81 (3) be interpreted as precluding any application of this 
provision to restrictive agreements that constitute an abuse of dominant position45.  However, not all 
restrictive agreements concluded by a dominant undertaking  constitute an abuse of a dominant position. 
This is for instance the case where a dominant undertaking is a party to a joint venture which is found to be 
restrictive of competition but at the same time involves a substantial integration of assets46.  

5. Balancing of negative effects and efficiencies under Article  81 and the Merger Regulation 

5.1 Article 81 (3) Guidelines 

32. Under Article 81 (3) EC it is recognised that agreements that restrict competition may have pro-
competitive effects by way of efficiency gains. Efficiencies may create additional value by lowering the 
costs of production, improving the quality of the product or creating a new product. When the pro-
competitive effects of an agreement outweigh its anti-competitive effects the agreement is on balance pro-
competitive and compatible with the objectives of the Community competition rules. The positive effect of 
such agreements is the very essence of the competitive process, namely to win customers by offering better 
products or better prices than those offered by rivals. This analytical framework is reflected in Article 81 
(1) and 81 (3). The latter provision expressly acknowledges that restrictive agreements may generate 
objective economic benefits so as to outweigh the negative effects of the restriction of competition47.    

33. The condition that a fair share of the benefits of the efficiencies should be passed on to 
consumers incorporates a sliding scale: the greater the restriction of competition found under Article 81 (1) 
the greater must be the efficiencies and the pass-on to consumers. This sliding scale approach implies that 
if the restrictive effects of an agreement are relatively limited and the efficiencies are substantial it is likely 
that a fair share of the cost savings will be passed on to consumers. If, on the other hand, the restrictive 
effects of the agreement are substantial and the cost savings are relatively insignificant, it is very unlikely 
that the second condition of Article 81 (3) will be fulfilled. The impact of the restriction of competition 
depends on the intensity of the restriction and the degree of competition that remains following the 
agreement48.       

34. In the Article 81 (3) Guidelines the Commission notes in this context that if the agreement has 
both substantial anti-competitive and substantial pro-competitive effects a careful analysis is required. In 
the application of the balancing test in such cases it must be taken into account that competition is an 
important long-term driver of efficiency and innovation. Undertakings that are not subject to effective 
competition constraints - such as for instance dominant firms - have less incentive to maintain or build on 
the efficiencies. The more substantial the impact of the agreement on competition, the more likely that 
consumers will suffer in the long run49. 
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5.2  Merger Guidelines 

35. Also under the Guidelines on the assessment of horizontal mergers it is clear that a ‘balanced’ 
approach is taken with respect to the assessment of the positive and negative effects of a merger. They state 
that mergers may be in line with the requirements of dynamic competition and are capable of increasing 
the competitiveness of industry, thereby improving the conditions of growth and raising the standard of 
living in the Community. According to the Guidelines it is possible that efficiencies brought about by a 
merger counteract the effects on competition and in particular the potential harm to consumers that it might 
otherwise have. In order to assess whether a merger would significantly impede effective competition the 
Commission performs an overall competitive appraisal of the merger. It may decide that, as a consequence 
of the efficiencies that the merger brings about there are no grounds for declaring the merger incompatible 
with the common market50.     

36. In making this assessment, the Commission takes due account of the effects of the efficiencies to 
consumers: The greater the possible negative effects on competition, the more the Commission has to be 
sure that the claimed efficiencies are substantial, likely to be realised and likely to be passed on, to a 
sufficient degree, to the consumer. It is highly unlikely that a merger leading to a market position 
approaching that of a monopoly or leading to a similar level of market power, can be declared compatible 
with the common market on the ground that efficiency gains would be sufficient to counteract its potential 
anti-competitive effects51.  

Conclusion 

37. It is clear that also under Article 82 behaviour that on a strict interpretation of the concept of 
‘abuse’ may fall under the prohibition may also be explained as genuine competition and may even 
generate positive effects for competition. One of the challenging questions of the Article 82 review is 
whether and, if yes, to what extent, this provision leaves room for balancing of positive and negative 
effects.  

38.  Although efficiency considerations have not played an important role in the case law under 
Article 82, the pursuance of common objectives by the Article 81 and 82 requires an alignment of the 
approaches towards such concerns under the two provisions. The ECJ and CFI have already demonstrated 
readiness to examine efficiency justifications for practices which have been found to have foreclosure 
effect. 

39. In the literature many tests have been developed in order to distinguish ‘genuine competition’ or 
‘competition on the merits’ from behaviour, the ‘actual purpose of which is to strengthen the dominant 
position and abuse it’52. However, given the mixture of economic and legal aspects to investigations under 
Article 82 EC it would not seem that one particular test can be identified as the only appropriate one. In 
view of the aim to protect competition and not competitors, a first goal will have to be to protect efficient 
competitors against exclusionary conduct of dominant undertakings. Conduct that is likely to exclude 
efficient competitors is unlikely to be qualified as competition on the merits.   
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