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OECD ROUND TABLE: STRUCTURAL SEPARATION IN REGULATED INDUSTRIES – 
EXPERIENCES 

Submission by the Services of the European Commission 
October Meeting 2004 

POSTAL SERVICES IN THE EUROPEAN UNION 

1. The postal sector in the European Union (EU) is still heavily regulated with wide-ranging 
monopolies awarded to Public Postal Operators (PPOs)1 in the vast majority of the Member States.2 In all 
Member States of the EU, not only do PPOs benefit from statutory monopolies; as universal service 
providers, PPOs benefit from a number of substantial competitive advantages, most importantly a 
ubiquitous network for the conveyance of postal items which is most difficult for competitors to replicate. 
Due to the natural monopoly characteristics of universal service networks, competitors lack economic 
incentives to invest in a second universal network.  

2. As enterprises with recourse to monopoly profits and other financial benefits derived from their 
status as PPOs, incumbent postal operators have “deep pockets” and benefit from well-established brand 
names. PPOs have thus strong incentives to leverage their dominance in competitive markets adjacent to 
the statutory monopoly and universal service obligations (USO). Consequently, PPOs have incentives to 
abuse their market dominance by distorting competition and impeding competitive market functioning in 
those adjacent markets. 

3. The European Commission has adopted several decisions addressing PPO’s proclivity to leverage 
their dominant positions.3 Most notable is the Deutsche Post I decision in which the Commission 
concluded that Deutsche Post AG (“DPAG”) had abused its dominant position by applying predatory 
prices for its commercial parcel delivery services, which where cross-subsidised with revenue generated in 
the monopoly area. Prices were set at a level which did not cover average incremental costs and were thus 
held to be abusive. In the course of the proceedings, DPAG undertook to create a structurally and legally 
separate entity within the DPAG group, with a view to avoiding cross-subsidisation of commercial 
services. In particular, in order to prevent abusive pricing and cross-subsidisation, DPAG committed itself 
to: 

•  transfer its commercial parcels activities excluding the over-the counter post-office system to a 
legally separate entity and refrain from carrying out those activities outside such entity; 

                                                      
1  All PPOs of the EU are state-owned or partially state-owned enterprises.  
2  The only exceptions are Sweden, where the postal sector was completely opened to competition in 1993 

and Finland, which abolished its postal monopoly in 1998. However, due to a compensation fund regime 
based on the initial geographic coverage of potential market entrants, competitive entry has yet to occur in 
this country. Finally, it ought to be mentioned that the United Kingdom has embarked upon a gradual 
deregulation process based on the opening to competition of market segments combined with an access 
price regime.  

3  Commission Decisions 2001/354/EC, 20.3.2001 - Deutsche Post AG (“Deutsche Post I”)- OJ L 125 
[.2001]; 2001/892/EC, 25.7.2001 – Deutsche Post AG – Interception of cross-border mail (“Deutsche Post 
II”), OJ L 331 [2001];  2002/180/EC, 5.12.2001 – Hays/La Poste, OJ L 061 [2001] ; 2001/176/EC, 
21.12.2000 – Postal services with a guaranteed day- or time certain delivery in Italy, OJ L 063 [2001].     
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•  procure goods and services to the entity at market prices or at prices based on the costs 
incremental to producing the particular service, which should be documented as transfer prices in 
separate statements, if the entity does not procure them from third parties; 

•  apply the same prices, terms and conditions to competitors of the entity which would also seek to 
procure goods or services from DPAG. 

4. The remedy in the Deutsche Post I case may be described as service-based structural 
separation, opposed to infrastructure-based structural separation, where one or several stages in the 
supply chain of an incumbent company are separated from other activities (e.g. collection, sorting, 
transport, delivery). These definitions are not water-tight however, since in the service-based model, non-
discriminatory access to postal infrastructure ought in principle to be given to third parties.  

5. The various “postal” decisions adopted by the Commission under the EU competition rules could 
indicate that the Postal Directive, the current regulatory framework for postal services in the EU4, does not 
sufficiently address the ability of PPOs to leverage market power from monopoly areas into competitive 
service markets. The Postal Directive imposes on PPOs accounting separation between monopoly and non-
monopoly services. However, accounting separation alone, even combined with ex-post enforcement of 
competition law, is unlikely to resolve the structural problems identified. First, separation of accounts may 
constrain the cost allocation of PPOs but has no impact on the level of expenditure or the source of the 
funds used. Therefore, accounting separation does not impede continued cross-subsidisation by PPOs. 
Second, accounting separation alone does not create incentives for decision-making at “arm’s length” 
between those responsible for managing monopoly services and those in charge of services subject to 
competition.  

6. Based on the past experience of ex-post intervention under the competition rules, it could be 
considered whether structural separation would be a useful ex ante regulatory tool also in the postal sector 
of the EU. A structural separation scheme ought to (i.) avoid the occurrence of similar abuses of market 
power in the future, (ii.) minimise the regulatory burden imposed on PPOs (iii.) be objectively justified and 
proportionate, iv) take into account the specificities of the supply chain of postal services v) ensure 
adequate fulfilment of USO. These considerations must be put in parallel with the gradual opening of 
postal markets in the EU, which, as contemplated in the Postal Directive, should in principle occur in full 
by 2009, subject to the approval of the EU legislator, i.e. the Council and the Parliament. 

RAILWAY TRANSPORT IN THE EUROPEAN UNION 

Regulatory framework 

7. In 1998, the Commission presented new legislative proposals for what was eventually to become 
the 1st railway package of Directives.  The package takes the accounting separation provisions of Directive 
91/440 a stage further by requiring, inter alia, that certain essential functions for non-discriminatory 
network access are carried out independently of the provision of rail transport services. 

                                                      
4  Directive 97/67/EC of the European Parliament and of the Council of 15 December 1997 on common rules 

for the development of the internal market of Community postal services and the improvement of quality 
of service, OJ L 15, 21.01.1998, p. 25; Directive 2002/39/EC of the European Parliament and of the 
Council of 10 June 2002 amending Directive 97/67/EC with regard to the further opening to competition of 
Community postal services, OJ L 176 , 5.7.2002, p. 21.  
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8. The relevant provisions are Article 1.7 of Directive 2001/12 (amending Article 6.3 of Directive 
91/440), Article 3 of Directive 2001/13 (replacing Article 3 of Directive 95/18) and Articles 4.2 and 14.2 
of Directive 2001/14. 

9. Article 6 (3) of Directive 91/440 stipulates that Member States shall take the measures necessary 
to ensure that the functions determining equitable and non-discriminatory access to infrastructure listed in 
Annex II (licensing, path allocation, infrastructure charging and monitoring of public service obligations)  

‘are entrusted to bodies or firms that do not themselves provide any rail transport services.’ 

This Article furthermore provides that ‘regardless of the organisational structures, ‘this objective 
must be shown to have been achieved’.        

10. Article 3 of Directive 95/18 provides that the task of issuing licences shall be carried out by a 
body which does not provide rail transport services itself and is independent of bodies or undertakings that 
do so. 

11. Articles 4 (2) and 14 (2) of Directive 2001/14 say that if an infrastructure manager is not 
independent of any railway undertakings, whether in  its legal form, organisation or decision making, both 
the levying of track charges (though not their collection) and the allocation of train paths have to be done 
by: 

“a…body that is independent in its legal form, organisation and decision-making from any railway 
undertaking.” 

12. In the particular context of Article 14.2, it must be assumed that "the functions referred to in 
paragraph 1 and described in this chapter" - in other words (Article 14.1) "the capacity allocation 
processes" - mean not only the act of actually allocating the capacity, but also all the related activities 
leading up to it, as described in Chapter III of the Directive.  Chapter III includes, inter alia, Articles 15 
(co-operation between infrastructure managers in the allocation of capacity on more than one network and 
facilitation of international services), 19 (requests for capacity), 20 (prioritisation of requests) and 21 (co-
ordination of conflicting requests).  

13. The implementation deadline for the package was 15 March 2003 but some countries have yet to 
take the necessary steps to transpose it into national law.  The Commission has opened infringement 
procedures against Germany, Greece, Ireland, Luxembourg, and the United Kingdom.  These 
infringements, which have been referred to the European Court of Justice, concern solely failure to notify 
(part of the) implementing measures. Infringement procedures for non-conform implementation have been 
started against Belgium and the Netherlands. Further procedures are in preparation.  

Why unbundling is needed  

14. Vertical unbundling is not an end in itself.  If a particular route or routes is used or is destined to 
be used by only one train service provider, there would seem little point in spending the time and money to 
separate track from train. 

15. In the United States, for example, there are in excess of 500 train operators.  However, most of 
these are short line or regional companies.  The seven, vertically integrated, Class I railroads account for 
over 90% of all rail freight revenue.  While there appears to be a least some scope for “between platform” 
competition in the provision of infrastructure where these vertically integrated companies can compete 
with one another along particular corridors, shippers have continued to call for the introduction of free 
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competition in the provision of rail freight services on trunk routes but this has, so far, been resisted.  
Furthermore, the railway in the United States is in general terms largely devoted to freight. 

16. The European context is somewhat different.  Here, the emerging policy is one of free 
competition for both freight (legal measures adopted) and passenger services (legal measures proposed). In 
the Commission proposal (COM(2004) 139 of 3 March 2004, open access in the international rail 
passenger market would be subject to the right of each Member State to safeguard services of a general 
economic interest (i.e. passenger services subject to some form of public service obligation), in accordance 
with the principles set down in Corbeau5.  Furthermore, the railway in Europe is a mixed 
(freight/passenger) traffic railway, characterised by a wide variety of passenger services, many of them on 
high density inter-regional and longer distance routes, a development which is likely to accelerate further 
with the progressive expansion of the trans-European high speed rail network.  There is now an emerging 
competitive market for these services and an increasing number of independent operators seeking to move 
onto markets already served by incumbents. 

17. Moreover, for reasons of social policy, both the European rail network and passenger services on 
it continue to benefit from a large amount of public subsidy.  Transparency between network subsidy and 
service subsidy is essential if taxpayers’ money is to be used solely for the purpose intended. This further 
strengthens the importance of establishing a level playing field among supplier of train services. 

18. The major role of public subsidy in railway infrastructure provision also goes some way to 
explaining why competition between national infrastructure managers may not be practicable or feasible, at 
least for the foreseeable future.  Certainly, a taxpayer funded price war would not be a desirable outcome.  
Instead, the sectoral framework explicitly requires national infrastructure managers to co-operate with one 
another to facilitate cross-border services (see below).   

19. It is against that background that EU policy on non-discriminatory conditions of access has 
emerged.  The wording of the separation requirements in Articles 4.2 and 14.2 of Directive 2001/14 is 
identical to that in the Commission's original proposal of 1998.  That proposal, and the various memoranda 
which accompanied its publication, confirm that the primary purpose of those Articles was to eliminate the 
conflict of interest inherent in the vertically integrated railway structure and ensure a freedom of action to 
allocation bodies which a vertically integrated railway, whether held together as separate business units 
reporting to a supervisory board or more formally through a holding company structure, is by its very 
nature and motivation unable to provide6. 

                                                      
5  Case-320/91 ECR 1993 Page I-02533, points 13, 14 and 19.  The Court indicated that Article 86(2) EC 

“…permits the Member States to confer on undertakings to which they entrust the operation of services of 
general economic interest, exclusive rights which may hinder the application of the rules of the Treaty on 
competition in so far as restrictions on competition, or even the exclusion of all competition, by other 
economic operators are necessary to ensure the performance of the particular tasks assigned to the 
undertakings possessed of the exclusive rights…However, the exclusion of competition is not justified as 
regards specific services dissociable from the service of general interest…in so far as such specific 
services, by their nature and the conditions in which they are offered...do not compromise the economic 
equilibrium of the service of general economic interest performed by the holder of the exclusive right.” 

6  Page 5 of the General Communication states: "If integrated railways are responsible for setting rules of 
charging, allocating capacity, timetabling, safety regulation or licensing they determine the conditions 
under which their competitors do their business.  An infrastructure manager in such a railway has an 
incentive to further the interests of the whole undertaking, including transport services.  At the same time, 
it is under an obligation to treat all railway undertakings equitably, which creates a conflict of interest.  
The…proposed Directives…would provide that the functions giving rise to the conflict of interest be made 
the responsibility of independent bodies that do not supply transport services themselves."  In paragraph 5, 
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20. Commissioner Monti set out his views on the need for full separation in order to ensure fair play 
in the allocation of train paths7.  He said: 

“…we are already pursuing two cases of suspected abuse of a dominant position…they are a very 
good illustration of deficient restructuring of the industry.  The problem with vertically integrated 
incumbents in an emerging competitive market is well known and is not new…In effect, and given the 
manifest ease with which it is able to evade action by even the most vigilant regulator, such a 
company is able to act as both judge and jury in its own cause….I do not believe that it is possible to 
engineer a properly functioning internal market by half-baked restructuring which maintains vertical 
integration.  And I am strongly of the view that these deficiencies are much better tackled by 
structural reform than by ex post facto antitrust law enforcement. 

“…we need to devise proper arrangements to enable infrastructure managers to co-operate to facilitate 
international services: the 1st package explicitly requires it.  But we have to pay very close attention 
to the manner and scale of that co-operation.  We must also recognise the indispensability of open, 
transparent, objective and non-discriminatory procedures to ensure that…there are no possibilities for 
market foreclosure or abuse of a collective dominant position… 

“…the only way I can see of removing those risks entirely when it comes to the allocation of capacity 
is the complete and irreversible structural separation of infrastructure from operations.  In the absence 
of that,…as a bare minimum, we should be looking for arrangements in which the allocation bodies 
take the lead, where there is one forum in which the bids for slots are considered, and that there is no 
presumption in favour of bids from incumbents.”  

21. In order to meet these competition concerns, the Commission has been pressing for procedural 
reform within Forum Train Europe (“FTE”), the European organisation taking care of the time tabling 
process for international rail transport and RailNetEurope (“RNE”), a joint venture between an number of 
European infrastructure managers and integrated railway undertakings offering a ‘one stop shop’ for the 
sale of train paths for international rail freight transport.  Both bodies count vertically integrated railway 

                                                      
 

page 9, of the Explanatory Memorandum on the Directive 91/440 amendment, it is stated that: "The 
conflict of interest would be removed, if the functions that determine access to infrastructure were carried 
out by an independent body or undertaking that does not operate transport services.  Integrated railways 
could retain the other activities of infrastructure management, as the same conflicts of interest would not 
arise."  In the Explanatory Memorandum to the Directive 95/19 replacement, it is stated in paragraphs 39 
and 40, on page 32, that: "The main objectives of the Commission in tabling this proposal are…to seek to 
ensure fairness…in allocation processes…It…is important that there is no possibility of one of the market 
players being in a position to unfairly influence decisions.  These factors point to the need for greater 
clarity in the relationships between railway undertakings, the infrastructure manager and the performance 
of capacity allocation."  Paragraphs 7 and 47 of the Commission Working Paper say that charging 
functions should be "…performed by a body that is completely independent from any railway 
undertaking….Where there is a dominant railway undertaking closely linked to the infrastructure manager, 
other railway undertakings may have reasonable fears about the impartiality of the allocation process.  In 
this case the only effective solution is to require that the allocation process be performed by a body which 
is completely independent from any user of the infrastructure…where there is not a clear legal and 
managerial separation of the infrastructure manager from railway undertakings then a separate allocation 
body must undertake this task."  

7  Effective competition in the railway sector: a big challenge UNIFE Annual reception, Brussels 21 May 
2002  
http://europa.eu.int/rapid/pressReleasesAction.do?reference=SPEECH/02/216&format=HTML&aged=0&l
anguage=EN&guiLanguage=en 
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undertakings among their members.  There cannot be a genuinely independent allocation process for so 
long as requests for capacity can be pre-empted by timetabling decisions taken within and between these 
vertically integrated companies.  The aim will be to ensure that FTE becomes a forum solely for train 
operators to bid for international slots and that RNE, as the body responsible for marketing the latter, 
comprises only allocation bodies. 

Holding company structure not enough   

22. In GVG/FS8, the Commission established that the Italian State railway abused its dominant 
position by refusing to grant access to a German new entrant train operator which wanted to start a 
passenger service between Basel and Milan. The Commission   said (paragraph 79): 

“The fact that RFI and Trenitalia both belong to the same holding structure gives them common 
interests as a consequence of which they cannot be seen as ‘legally, administratively and structurally’ 
unrelated to each another.” 

23. Further background to this case is given in a Commission Competition Policy Newsletter article9, 
which concludes with the observation that: 

“The fact that FS continued to refuse track access to GVG demonstrates that the infrastructure 
manager within a vertically integrated structure, even if part of a holding structure as in the case of 
FS, faces a conflict of interest.  Otherwise it is difficult to explain why the network operator FS (RFI) 
did not play a more pro-active role in marketing its own network capacity to GVG with a view to 
maximising revenue from infrastructure charges.  This case therefore supports the view that the 
railway network must be completely separated from the transport service provider if the market is to 
operate in the public interest.” 

24. In August last year, the Italian national competition authority (“NCA”) announced10 that it had 
published a report highlighting the inadequacy of the separation between RFI and Trenitalia, on the one 
hand, and between those two companies and the FS Holding Company, on the other. 

25. Over the past few months, in the context of modernisation, DG COMP and the NCAs have been 
conducting a market survey into barriers to competition in rail freight.  Key players were informally 
consulted and highlighted a number of problems.  DG COMP and the NCAs are now engaged in fact 
finding to see whether the representations received during the market survey have any validity and, if so, 
whether action on those matters not covered by the sectoral regulatory framework may be possible under 
the competition rules.  Inadequate separation between track and train was one of the principle concerns 
voiced by market players in those countries which have yet to unbundle the train path allocation and 
charging functions. 

26. These are the reasons why a simple setting up of a holding structure in the railway sector would 
not be sufficient to ensure the requirements of Art. 6(3) of Directive 2001/12/EC and Art. 4(2) and 14(2) of 
Directive 2001/14/EC. Member States must take additional measures to ensure the independence of the 
essential functions.  

                                                      
8  Case COMP.37.685  Commission Decision of 27 August 2003 O.J. L 11/17 of 16.1.2004 
9  Competition in railways CPN 2003 Number 3 http://europa.eu.int/comm/competition/publications/cpn  
10  http://www.agcm.it/end/index.htm 
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The costs of integration 

27. One of the reasons most often cited for retaining vertical integration is that it generates 
economies of scope and co-ordination.  Nobody would deny that these economies exist.  However, there 
are transaction costs, even within a mixed traffic, vertically integrated railway.  It is merely that the costs 
are internalised to the company and therefore hidden from view.  Furthermore, there appears in any case to 
be an inadequate appreciation of cost causation within the traditional railways.  This makes it very difficult 
to benchmark these internalised costs against best practice in co-ordination (e.g. in timetabling and train 
path allocation) where track and train are completely separated.  None of the detractors of separation has 
yet been willing or able to provide a strict quantification of the costs and benefits of vertical integration.   

28. In any event, there appears to be little solid evidence to support the view that a vertically 
integrated railway is better incentivized to invest.  New Zealand is reported to have taken the decision to 
unbundle the national rail network from the incumbent vertically integrated operator because the rail 
infrastructure “is seriously run-down”11.  And, in one of the more recent pronouncements12 on the subject 
of vertical unbundling in the rail transport sector, the UK reaffirmed its commitment to full structural 
separation following the conclusion of a review into the structure of the railway in Great Britain: 

“Another solution that has been proposed by many outside commentators is a structure in which train 
and track are owned and managed by the same organisation…However, there are a number of 
characteristics of the UK rail industry which suggest that a structure of this kind would not be 
appropriate.  The geography of the UK rail network means that a high proportion of track is shared by 
long distance and local passenger traffic, and by freight users.  With combined ownership of track and 
train, this could cause serious conflicts of interest between the dominant company in a region and the 
other passenger and freight users who would need access to their track. 

“In addition, given the high levels of public funding required by the UK rail industry (in common 
with other European railways), having train operators compete for the right to operate services can be 
advantageous in terms of delivering improved value for money.  It would be much more difficult to 
secure effective competition if track and train companies were merged to create regional 
monopolies…” 

Conclusion 

29. The available evidence points to the conclusion that vertical integration is inimical to effective 
competition in the rail transport sector and that an effective independence of capacity allocation and 
charging functions is essential if all train operators are to be treated fairly.   

                                                      
11  NW Infrastructure handed over, Railway Gazette International, August 2004 
12  The Future of Rail Cm 6233 July 2004 Department for Transport p.61  


