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Contribution to DG Competition’s Call  

“Shaping competition policy in the era of digitization” 

Tilburg Law and Economics Center (TILEC), Tilburg U niversity, Netherlands 

 

TILEC appreciate the opportunity to submit some observations to DG Competition on shaping 
competition policy in the era of digitization. The observations contained in this document, which are 
based on the research work of TILEC members, are organized around the three main themes 
identified by the Commission in its call for observations.  

1. COMPETITION, DATA, PRIVACY, AND AI 

Revitalizing consumer exploitation under competition policy 

Today’s unparalleled technological possibilities to monitor behavior and to personalize services 
enable market players to increase their profits at the expense of consumers. For instance, Facebook 
imposes ‘take-it-or-leave-it’ terms and conditions on users that allow it to limitlessly collect and 
combine personal data.1 Increasing market concentration and new technological advances lead to 
novel commercial practices that raise conceptual questions about the scope and objectives of 
competition law. Competition authorities have always focused on protecting consumers indirectly by 
acting against exclusionary practices that foreclose competitors from the market and reducing 
consumer choice. As a result, the potential of competition law to remedy exploitative practices that 
directly harm consumers is underdeveloped. As markets have become more conducive to exploitation, 
there is a pressing need to identify the scope for competition enforcement relating to this behavior.  

Both price- and non-price-based exploitation are of increasing relevance. Excessive pricing and 
discriminatory pricing are examples of price-based exploitation that both have already attracted 
renewed attention.2 However, it remains unclear to what extent price discrimination targeted at end 
consumers can and should be captured under competition law. To determine the scope for competition 
intervention relating to non-price based exploitation such as unfair contract terms3 or undue influence, 
insights from behavioral economics about the ability of firms to exploit consumers’ cognitive biases 
will also be relevant.  

Taking into account consumers’ response to the threat of data-fueled price discrimination 

To design appropriate policy interventions, it is important to understand how consumers are likely to 
respond to the threat of exploitation. If, as some fear, the rise of big data allows sellers to make 
consumers ever more tailored contract offers, approaching perfect price discrimination, consumers 
may want to protect their privacy and hide their willingness-to-pay from sellers with market power by 
employing anonymization techniques. But anonymization is costly. Consumers are at a second 
disadvantage, compared to sellers, because they have cognitive constraints: they are often 

                                                           
1 See Press release Bundeskartellamt, ‘Preliminary assessment in Facebook proceeding: Facebook's collection 
and use of data from third-party sources is abusive’, 19 December 2017. 
2 See Case C-177/16, AKKA/LAA, ECLI:EU:C:2017:689 and Case C-525/16, Meo, ECLI:EU:C:2018:270 as 
well as the opening of a competition case by the European Commission against Aspen Pharma for excessive 
pricing in May 2017; Press release, ‘Antitrust: Commission opens formal investigation into Aspen Pharma's 
pricing practices for cancer medicines’, 15 May 2017. 
3 See also the investigation of the Bundeskartellamt against Facebook: Press release Bundeskartellamt, 
‘Preliminary assessment in Facebook proceeding: Facebook's collection and use of data from third-party sources 
is abusive’, 19 December 2017. 
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overwhelmed with the task of identifying possible outcomes related to privacy threats and means of 
protection. 

In recent research,4 TILEC members Sebastian Dengler and Jens Prüfer show, by means of a model, 
under which conditions a costly privacy-protective sales channel is used even if consumers do not 
have an explicit taste for privacy, and how this depends on consumers’ sophistication. They thereby 
provide a micro-foundation for consumers’ privacy choices when facing a seller with access to big 
data. Their model also suggests that running an anonymous sales channel competing with a channel 
that tracks individuals and uses all personal data can be a profitable business model when consumers 
have limited strategic sophistication. 

In general, the use of big data technologies by sellers improves total welfare by avoiding the 
deadweight loss usually associated with a monopoly. In contrast to uniform monopoly pricing, 
consumers with low valuations can purchase the product now. This increases efficiency but not 
consumer surplus as the seller appropriates the entire surplus from these additional transactions. 
Consumer surplus is largest in the extreme case of costless anonymization and profits are maximal in 
the extreme case of anonymization being prohibitively costly. Total welfare, however, is maximal at 
either extreme. The two cases differ, however, in the way in which they ensure a first-best result. If 
anonymization is costless, consumers with high valuation anonymize for free and receive positive 
surplus. If it is prohibitive, consumers choose the direct channel irrespective of their valuation for the 
good. Allocation is efficient because anonymization is too costly and the seller can appropriate all 
surplus.  

Because the distribution of surplus is highly asymmetric, however, policy makers may want to have a 
second look. A consumer-oriented welfare maximizer should try to eliminate anonymization cost, 
whereas a seller-oriented welfare maximizer may seek to increase anonymization costs to a 
prohibitive level. A policy maker with a preference for consumer surplus could, for example, require 
marketers and online platforms serving as matchmakers between sellers and buyers of consumer 
goods to set anonymous shopping technologies as default. This would then require consumers to opt 
in to non-anonymous shopping instead of today's standard, where full tracking of consumers' choices 
is the default and a few providers offer opt out technologies. 

Better coordination with data protection and consumer law both substantively and institutionally 

The extent to which competition law should target consumer exploitation also depends on its 
interaction with other regimes, in particular data protection and consumer law. As exploitative 
practices typically find themselves at the interface of the three regimes, a coherent enforcement of 
these branches of EU law is vital to adequately protect consumers.5 The desirability of action against 
consumer exploitation on the basis of competition law should also take into account what remedies 
the other regimes provide.6 A better alignment of the respective policy agendas is crucial to ensure 
that digital markets operate effectively and deliver outcomes benefiting consumers. 

                                                           
4 S. Dengler & J. Prüfer, ‘Consumers’ Privacy Choices in the Era of Big Data’, TILEC Discussion Paper No. 
2018-014, available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3159028. 
5 See also European Data Protection Supervisor, Opinion 8/2016 on coherent enforcement of fundamental rights 
in the age of big data, 23 September 2016, available at 
https://secure.edps.europa.eu/EDPSWEB/webdav/site/mySite/shared/Documents/EDPS/Events/16-09-
23_BigData_opinion_EN.pdf. 
6 As regards price discrimination, see I. Graef, ‘Algorithms and Fairness: What Role for Competition Law in 
Targeting Price Discrimination Towards End Consumers?’, Columbia Journal of European Law (forthcoming 
2018), available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3090360. 
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Principles from consumer and data protection can be used as benchmarks to establish the 
anticompetitive nature of commercial practices under competition law. The Facebook investigation of 
the Bundeskartellamt illustrates the complementarity of competition and data protection law that is 
based on the unfairness of conditions as a form of exploitative abuse of dominance under Article 
102(a) TFEU. Such an approach shows how competition enforcement can strengthen compliance with 
data protection law but also how the integration of data protection principles can bolster the ability of 
competition authorities to address new forms of anticompetitive behavior in digital markets. 

In merger review, the integration of data protection principles as a parameter of competition such as in 
Microsoft/LinkedIn is a welcome development as it reflects the market reality where firms also 
compete on the level of data protection they offer. However, data protection rules have to be 
interpreted cautiously as a way to set the boundaries of the market within which competition takes 
place. An illustrative case is the Google/Sanofi merger which involved a joint venture offering 
services for the management and treatment of diabetes using an integrated digital e-medicine 
platform. A competitor raised the concern that the joint venture would be able to lock-in patients to its 
services by limiting or preventing the portability of their data to other platforms.7 However, the 
Commission concluded that ‘the risk of the JV locking-in patients to the Services appears unlikely to 
materialize in the foreseeable future’8 given that users would have the right to ask for portability of 
their data under the, at that time still, draft General Data Protection Regulation (GDPR).9 One needs 
to realize that the merger decision was taken before the final version of the GDPR was adopted on 27 
April 2016, let alone before it started applying from 25 May 2018. Even though merger review is 
forward-looking by nature, the reliance on a new right in a draft legislative proposal as a way to 
preclude relevant competition concerns from occurring is problematic, especially since the scope of 
the right to data portability is not even clear today after the GDPR entered into force.10 In addition, 
there are a number of differences in the personal and material scope of the right to data portability in 
the GDPR and the competition law remedy of data portability.11 As such, the new right may not take 
away all competition concerns of a lack of data portability in causing user lock-in. It is thus hard to 
justify the weight that the Commission attached to the ability of the right to data portability in 
precluding any lock-in of patients to the services to be provided by the joint venture. As regards the 
potential of data protection law to prevent competition concerns from arising, a cautious approach is 
thus necessary to ensure that the data protection rights and duties relied upon are in fact capable of 
restricting the scope for market players to engage in anticompetitive behavior.12 

As regards enforcement synergies, one of the main strengths of merger review is the scope for 
prospective and structural remedies. While merger analysis is forward-looking by nature and the EU 
Merger Regulation explicitly provides for the possibility to block mergers which are incompatible 
with the common market, consumer and data protection authorities can in principle only impose 
behavioral remedies and sanction companies after they have infringed the rules. Article 21(4) of the 
                                                           
7 Case M.7813 – Sanofi/Google/DMI JV, 23 February 2016, par. 67. 
8 Id., par. 69. 
9 Id., par. 69. 
10 For a discussion see, I. Graef, M. Husovec and N. Purtova, ‘Data Portability and Data Control: Lessons for an 
Emerging Concept in EU Law’, German Law Journal (forthcoming 2018), available as TILEC Discussion 
Paper No. 2017-041 at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3071875. 
11 See I. Graef, ‘Mandating portability and interoperability in online social networks: Regulatory and 
competition law issues in the European Union’ (2015) Telecommunications Policy 502, p. 508-509 and O. 
Lynskey, ‘Aligning data protection rights with competition law remedies? The GDPR right to data portability’  
(2017) European Law Review 793, p. 801-802. 
12 See I. Graef, D. Clifford & P. Valcke, ‘Fairness and enforcement: bridging competition, data protection and 
consumer law’, International Data Privacy Law (forthcoming 2018), available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3216198.  
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EU Merger Regulation that entitles Member States to take appropriate measures to protect legitimate 
interests other than those considered under merger review could already provide possibilities for a 
better alignment of enforcement actions in merger scenarios. Data or consumer protection could be 
such a legitimate interest that a Member State may invoke to adopt measures to further data or 
consumer protection considerations beyond and separate from the merger assessment of the 
Commission. An analogy with media plurality reviews in the United Kingdom can be made here.13 

Apart from these possibilities to apply data protection and consumer law alongside merger review, the 
question can be raised whether data protection and consumer law interests should be integrated into 
merger analysis more proactively. There is room for such an approach on the part of the Commission 
in particular when a merger would raise competition concerns. In this situation, the Commission has 
leeway to adopt conditions that not only address the competition concerns but at the same time also 
guarantee the effectiveness of data protection or consumer law.14 Because of the normative 
commonalities between the regimes, there is scope to develop more coherent enforcement approaches 
in these situations and thereby provide consumers with a more integrated form of protection. 

2. DIGITAL PLATFORMS' MARKET POWER 

Novel threats to competition when data is an input to product design 

In a recent paper,15 TILEC members Jens Prüfer and Christoph Schottmüller study how data affects 
competition when it is useful for the design of product improvements. They define data-driven 
markets as markets in which the cost of creating higher-quality products is decreasing in the amount 
of machine-generated data about user preferences or characteristics (henceforth: user information), 
which is an inseparable byproduct of using services offered in such markets. Search engines, digital 
maps, platform markets for hotels, transportation, dating, or video-on-demand, as well as smart 
electricity meters comprise but some examples. They ask under which conditions a duopoly can be a 
stable market structure in a data-driven market, and when the propensity to market tipping, that is, to 
monopolization, becomes overpowering. They also examine under which conditions and by which 
means a dominant firm in one data-driven market can leverage its position to another market – 
including traditional markets that were not data-driven before its entry. 

The authors construct and analyze a dynamic model of R&D competition, where duopolistic 
competitors repeatedly choose their rates of innovation. The important feature of the model is that it 
incorporates data-driven indirect network effects that arise on the supply side of a market, via 
decreasing marginal costs of innovation, but are driven by user demand. Demand for the services of 
one provider generates user information as a costless by-product. It is private information of the 
provider who collected it and can be used to adapt the product better to users' preferences, thereby 
increasing perceived quality in the future. Thus, higher initial demand reduces the marginal cost of 

                                                           
13 See for instance Fox’s acquisition of Sky in 2017: http://europa.eu/rapid/press-release_IP-17-902_en.htm.  
14 For instance, a requirement to keep the respective datasets of merging parties separate would not only 
preclude competition concerns but also prevent personal data from being used for incompatible purposes under 
data protection law. See I. Graef, ‘Blurring Boundaries of Consumer Welfare: How to Create Synergies 
Between Competition, Consumer and Data Protection Law in Digital Markets’ in M.-O. Mackenrodt, M. 
Bakhoum, B. Conde Gallego & G. Surblyte (eds.), Personal Data in Competition, Consumer Protection and IP 
Law. Towards a Holistic Approach?, Springer 2018, available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2881969.  
15 J. Prüfer & C. Schottmüller, ‘Competing with big data’, TILEC Discussion Paper No. 2017-006, available at 
http://ssrn.com/abstract=2918726. 
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innovation: producing an additional unit of quality, as perceived by users, gets cheaper with more user 
information to access. 

They show that data-driven markets tip under very mild conditions, moving towards monopoly. An 
important feature of a tipped market is that there is very little incentive for both the dominant firm and 
the ousted firm to further invest in innovation. The reason is that the ousted firm knows that the 
dominant firm offers consumers both a significantly higher quality level and has significantly lower 
marginal costs of innovation, due to its larger stock of user information. This characteristic enables 
the dominant firm to match any innovative activities of the ousted firm at lower marginal innovation 
cost and hence keep its quality advantage. Consequently, the smaller firm gives up innovating if its 
quality lags behind the larger firm's too much. Knowing this, the dominant firm's best response is to 
also save on investing in innovation - and still reap the monopoly profit. 

This decrease of innovation may be negative for consumers. It also deters market entry of new firms, 
even if they may develop a revolutionary technology. Therefore, the authors analyze the effects of a 
specific market intervention that was recently proposed: what if firms with data-driven business 
models have to share their (anonymized) data about user preferences or characteristics with their 
competitors? 

They show that a dominant firm's incentives to innovate further do not decline after such forced 
sharing of user information, even in a dynamic model. Instead, they show that data sharing (voluntary, 
or not) eliminates the mechanism causing data-driven markets to tip. The intuition is that the key 
assumption that leads to market tipping in their baseline model – more demand today leads to lower 
marginal cost of innovation and, hence, to higher equilibrium quality tomorrow - depends on a data 
collector’s exclusive proprietorship of user information. With mandatory data sharing, both 
competitors face the same cost function; a firm with initially higher demand does not have a cost 
advantage in producing quality. As a result, the sharing of user information avoids the negative 
consequences for innovation that are specific to data-driven markets. We also show that data sharing 
is likely to increase welfare if indirect networks effects are sufficiently pronounced. 

Digital platforms and the appropriate welfare standard for competition policy 

Most digital platforms have a two-sided (or multi-sided) business model. In fact, they sell two (or 
more) different products or services to two groups of consumers, while recognizing that the demand 
from one group of consumers depends on the demand from the other group and, potentially, vice 
versa.16 In addition, many digital platforms are (wholly or partly) financed by advertising. Even 
though in some cases platforms in two-sided markets behave as firms selling complementary 
products, firms selling complements are different from two-sided platforms,17 because in the latter 
case buyers buy only one of the two-products. 

Since customers on the two sides are distinct, there are two consumers’ welfares and these may not 
move in the same direction following a merger or an alleged abusive behavior. To see this, consider 
the case of a pay-per-view TV station broadcasting a football match. Suppose that, possibly as a result 
of a merger, the price paid by the viewers declines and the price paid by the advertisers increases. On 
the one hand, the two price changes will have effects on different customers: the viewers will enjoy 
the price reduction, while the advertiser will bear the price increase. On the other hand, advertisers 
will benefit from the likely increase in the number of viewers, while viewers may also enjoy a 

                                                           
16 Filistrucchi, L., Geradin D., van Damme E., ‘Identifying Two-Sided Markets’, World Competition, Vol. 36 
(2013), pp. 33-59. 
17 Filistrucchi, L., ‘Two-Sided vs. Complementary Products’, CPI Antitrust Chronicle (2018). 
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reduction in the length of the advertising due to the increase in the advertising price. In this case, the 
viewers’ welfare is likely to increase, while advertisers’ welfare can either increase or decrease. 

When the two groups of consumers’ welfare moves in opposite directions, competition policy needs 
to take a stance on which customer group, if any, should be given more consideration. In the example 
above, should we favor viewers (possibly because they are individuals whereas advertisers are 
typically firms) or should we make sure that a fair share of the gains are obtained also by the 
advertisers (who are after all consumers of the service offered by the platform)? In a platform market 
this is likely to be crucial for the decision to be taken. Any attempt to discuss competition policy 
intervention without having first decided on the welfare standard is likely to lead to ambiguity and to 
different decisions in different EU jurisdictions. 

Whereas we have framed the issue at stake in a ‘traditional’ two-sided market, such as television, the 
issue becomes more and more crucial if we consider a digital platform that also gathers data from its 
users and sells them to third parties. In such a case the market becomes three-sided, and there are also 
three groups of consumers whose welfares needs to be weighted in the competition authority’s 
objective function. 

News platforms, voter manipulation, and political outcomes 

Election outcomes depend on the information of voters. As a principal source of political information, 
the media is of critical importance to democratic societies. Algorithm-driven platforms such as social 
media, search engines, and news aggregators are major players in the media landscape. Today, the 
majority of digital news consumers uses algorithm-driven platforms as their main news consumption 
channel. However, a variety of actors spreads untrustworthy content on platforms with the aim of 
promoting their political goals: disinformation and fake news misguide voters’ perceptions of 
appropriate policy choices. If these actions were successful, it would not be clear anymore if election 
outcomes reflect voters’ true preferences, which would call into question the legitimacy of elections 
and may erode the foundations of democracy. 

In a recent project,18 TILEC members Freek van Gils, Wieland Müller and Jens Prüfer study 
theoretically whether and under which conditions such election rigging may constitute an equilibrium 
– and which policy measure might be able to prevent it. In a setting with ideologically diverse voters 
that consume news from ideologically motivated news outlets via a platform (e.g. Facebook or 
Google News), they investigate the differences that occur if media outlets only have a public 
communications channel or if they have access to large amounts of individual-level data on voters’ 
characteristics and can hence customize messages to voters’ political opinions (“microtargeting”). 

They show that the switch from public communications technology to microtargeting allows news 
outlets to manipulate voters’ beliefs about optimal policies – even if voters know that news can be 
strategically faked – which can swing election outcomes. They also show that microtargeting, which 
is a consequence of datafication and technological progress, is not problematic per se. Instead, if 
voters are aware of the ideological position of the news outlet sending them a message, they can 
factor this information in and downgrade news by radical media outlets that have a strong incentive to 
misinform. This suggests that a policy intervention that increases awareness of media outlets’ identity 
and ideological position may be able to alleviate the negative effects of microtargeting on election 
rigging. 

                                                           
18 F. van Gils, W. Müller & J. Prüfer, ‘News Platforms, Voter Manipulation, and Political Outcomes,’ 
unpublished manuscript. 
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3. PRESERVING DIGITAL INNOVATION THROUGH COMPETITION POLICY 

Competition, standardization, and innovation 

Technology standards play an increasingly important role in today’s interconnected world. With the 
advent of the Internet of Things, ever more devices will be relying on telecommunications standards, 
such as LTE and, in the near future, 5G, to communicate and transmit data. Although standards can 
create well-known efficiencies, there is also a long-standing concern that standardization may create 
artificial market power for the owners of standard essential patents because the standard effectively 
eliminates substitute technologies. Standard-setting organizations (SSOs) have responded to this 
concern by imposing commitments to license on ‘fair, reasonable and non-discriminatory’ (FRAND) 
terms. The vagueness of these commitments and the informational difficulties associated with their ex 
post enforcement have led many observers to question whether they have much bite in restraining 
standard-essential patent (SEP) holders, however. In recent years, competition authorities have 
launched proceedings against a number of SEP holders for allegedly failing to abide by their FRAND 
commitments. 

Repeated interaction and complementarity mitigate market power 

In a recent article,19 TILEC members Pierre Larouche and Florian Schuett argue that two additional 
features of the standard-setting process are important for understanding whether SEP holders will 
comply with their FRAND commitments. First, products in high-tech industries frequently combine 
several complementary technologies, contributed by different patent holders. Complementarity 
implies that a high royalty rate on one essential patent decreases the demand for the standard, and thus 
the profits of the other technology contributors. Second, the standard-setting process is often 
characterized by repeated interaction. Many standards evolve over time, with several generations of 
the standard succeeding each other, each building on the previous generation.  

In their research, the authors develop a stylized model of repeated standard setting and show that the 
combination of technological complementarities and repeated interaction can restrain SEP holders in 
their exercise of market power. Complementarities mean that technology contributors have an interest 
in keeping the royalty rates of other contributors low. Repeated interaction means that contributors are 
able to discipline others that charge high royalties by excluding them from future generations of the 
standard. Indeed, most standard-setting organizations (SSOs) are consensus building bodies whose 
decisions are made through some sort of voting procedure. This creates scope for participants to 
punish a contributor who misbehaved by voting against the inclusion of its technologies in the next 
generation of the standard. Thus, complementarities create the incentive and repeated interaction the 
ability for technology contributors to hold other contributors' market power in check and ensure 
compliance with FRAND commitments. 

They also study how the procedural rules of the SSO affect the sustainability of an equilibrium with 
FRAND royalties. They show that a necessary condition for effective punishment, and thus for 
FRAND royalties to be sustainable, is that the super-majority requirement used by SSOs when voting 
on the adoption of technologies is set at a sufficiently demanding level. In addition, in situations 
where close substitutes are available ex ante, so that standardization raises the selected patent holder’s 
market power most sharply, the rule most favorable to the sustainability of FRAND royalties is to 
discard proposals that have not received a super-majority, i.e., not to use a tie-breaker. 

                                                           
19 P. Larouche & F. Schuett, ‘Repeated interaction in standard setting’, Journal of Economics & Management 
Strategy (forthcoming), available at https://sites.google.com/site/schuettflorian/larouche_schuett-
repeated_standards.pdf. 
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These results have implications for the standardization-related provisions of the European 
Commission’s guidelines on horizontal agreements.20 In particular, the guidelines call for the 
standardization process to be open and transparent, and for voting rights to be attributed in a non-
discriminatory fashion. Larouche and Schuett’s results lend support to these provisions, as they 
highlight the importance of bringing all relevant actors to the table, including technology developers 
whose technologies are unlikely to make it into the standard, and of making sure that the 
standardization process does not become dominated by the leading technology developers. 

The guidelines also call for SSOs to use “objective criteria for selecting the technology to be included 
in the standard” (paragraph 281). If ‘objective’ is interpreted in terms of technological superiority, 
then the analysis suggests that such a requirement may be counterproductive. By making adoption of 
inferior technologies more difficult, it also makes it harder to punish providers of superior technology 
for charging excessive royalties and may thus diminish the effectiveness of repeated interaction in 
fostering compliance with FRAND commitments. 

Pre-standardization price commitments in the presence of asymmetric information 

While repeated interaction, in conjunction with appropriate procedural rules in SSOs, may go some 
way to addressing concerns about SEP holders’ market power, an alternative approach, advocated by 
Josh Lerner and Jean Tirole,21 is to mandate structured price commitments. Under this approach, SEP 
holders would be required to commit to the maximum royalty they would charge were their 
technology included in the standard. Pre-standardization price commitments have the potential not 
only to hold royalties in check, but also to avoid another kind of inefficiency created by post-
standardization price setting: namely that, in anticipation of opportunistic behavior by the developers 
of the best available technologies, SSOs may select technologically inferior functionalities that are 
available at lower royalties, for example because there is within-functionality competition or the 
patents have expired. 

Lerner and Tirole study a setting with complete information. There, price commitments restore the 
competitive benchmark royalty rates and ensure that the SSO selects the efficient standard. In 
practice, however, there is often considerable uncertainty about the benefits of including certain 
functionalities in the standard. For example, in the case of mobile telephony, it may not be clear how 
much consumers are willing to pay for increased transmission speeds. Such uncertainty is typically 
resolved only after the standard has been set. Moreover, technology contributors (SEP holders) tend to 
be less well informed about demand parameters than implementers of the standard (in the mobile 
telephony example, the handset makers). 

In recent research,22 TILEC members Jan Boone, Florian Schuett and Emanuele Tarantino investigate 
the effects of the kind of price commitments advocated by Lerner and Tirole in an environment with 
asymmetric information between upstream firms (technology contributors) and downstream firms 
(implementers). Specifically, they assume that the downstream firm is privately informed about the 
demand for the upstream firm’s technology. In the absence of price commitments, the upstream firm 
designs its royalty scheme to elicit the downstream firm's private information. To reduce the 
downstream firm’s information rent, the upstream firm distorts output away from the efficient level in 

                                                           
20 European Commission, ‘Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the 
European Union to horizontal cooperation agreements’. Communication from the Commission, available at 
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011XC0114(04)&from=EN. 
21 See J. Lerner & J. Tirole, ‘Standard-Essential Patents’, Journal of Political Economy, Vol. 123 (2015), pp. 
547-586. 
22 J. Boone, F. Schuett & E. Tarantino, ‘Price Commitments in Standard Setting under Asymmetric 
Information’, unpublished manuscript. 
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the low-demand state. Moreover, because royalties are negotiated after the standard has been set, the 
upstream firm cannot commit to leave the downstream firm better off than with an inferior alternative 
technology that is available royalty free. Anticipating this opportunistic behavior, a user-friendly SSO 
often refrains from selecting the upstream firm’s technology despite its technological superiority. 

Price commitments allow the upstream firm to commit not to behave opportunistically after being 
selected as the standard. An interesting side-effect of this is that it curbs the incentive for the upstream 
firm to distort the downstream firm's output. In fact, convincing the SSO to select the upstream firm’s 
technology requires leaving enough surplus to the downstream firm, and giving information rents to 
the downstream firm in the high-demand state is a relatively cheap way of doing so. As a result, price 
commitments eliminate output distortions and ensure that the superior technology is selected as the 
standard. The presence of asymmetric information thus strengthens the case for mandating pre-
standardization price commitments. 

Patent reform, innovation, and the scope of competition policy 

Competition policy agencies have begun to pay more attention to innovation. This is a positive, and 
long overdue, development. Innovation is the engine of growth, and a more dynamic perspective in 
the formulation and application of competition policy is essential.  To date most of the attention has 
been on how mergers may affect the innovation incentives of the merging, and perhaps other, parties. 
However, there is another important dimension – the diffusion of innovation. In the context of 
patented technologies, the key channels of diffusion are the licensing and sale of patents, i.e. the 
“market for innovation.”  

While competition policy has always intervened against certain types of provisions in licensing 
agreements, competition authorities have recently expanded their scope of operation, with 
interventions against, e.g., pay-for-delay settlements and failure to comply with FRAND 
commitments in the context of standard-essential patents. This more interventionist approach has 
coincided with a perceived decline in the quality of issued patents in recent decades.  Perhaps this has 
led competition authorities to be more skeptical of patents in general, and to try to address the patent-
quality problem by curbing patent enforcement. There is reason to believe that this approach may not 
be the most effective, however, as it attacks the symptoms rather than the causes of the problem. 

The need for competition policy intervention in licensing depends in part on whether private parties, 
such as potential licensees or third parties, have effective means to know about, and if necessary, to 
challenge the validity of patents. If they do, the scope for potential anti-competitive licensing behavior 
by patentees may be more circumscribed. Specifically, if licensees had more confidence that patents 
were valid and would be upheld by the courts, the market for technology would be facilitated. 
Uncertainty around this issue undermines licensing and thus the diffusion process.  

In recent research,23 TILEC members Mark Schankerman and Florian Schuett argue that greater 
certainty can be achieved by a combination of patent (and perhaps also legal) reforms – which affect 
the quality of patent screening – and that in turn can reduce the need for expansive competition policy 
intervention. They develop an integrative framework of patent screening that includes patent office 
examination, fees, and validity challenges in the courts. Simulations of the model, calibrated on U.S. 
patent and litigation data, indicate that the patent-quality problem is indeed serious. Low-quality 
patent applications are prevalent and patent office screening does not weed them out effectively. They 
identify a number of potential patent reforms and report estimates of their likely welfare effects. The 

                                                           
23 See M. Schankerman & F. Schuett, ‘Screening for patent quality’, TILEC Discussion Paper No. 2016-036, 
available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2885197, and M. Schankerman & F. Schuett, 
‘Patent reform, innovation, and the scope of competition policy’, CPI Antitrust Chronicle (forthcoming). 
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analysis suggests that frontloading fees and introducing a post-grant patent office review would 
considerably improve patent screening. By raising patent quality and thus reducing uncertainty around 
their validity, patent reform can solve some of the problems that competition policy would otherwise 
need to address. 

 

**** 


