
Dear Reader,

We are happy to close the year 2011 with an Extended 
Issue of the ECN Brief. 

The Food & Retail sector is high on the agendas of the 
ECN members. Both food consumer prices and the 
good performance of the food supply chain are of direct 
consequence to all EU consumers.

In this issue, we report about the recent activities of the 
ECN members in the Food & Retail sector. A large variety 
of tools such as sector inquiries, market studies, advocacy 
actions as well as enforcement cases have been used by 
the competition authorities in the last years to enhance 
competition in the food sector. A wide range of products 
from sugar to beer, baby milk, sherry grapes and bread 
have been looked into by the authorities. Furthermore, 
relations between retailers and their suppliers have been 
the subject of intense scrutiny. 

The ECN is planning to contribute further to this picture 
in 2012 with a report analysing the activities of the 
competition authorities in the Food sector.

Next to the Food & Retail news, the present issue also 
reports numerous policy initiatives. Several Member 
States have adopted recently new legislation in the field 
of competition.

The next issue of the ECN Brief will be published in 
February 2012. In the meantime, we wish you interesting 
reading and Happy Holidays!
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 o Lithuania:  

Court of First Instance 
upholds Authority’s Decision 
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ENFORCEMENT & CASES

Germany: Fines imposed on Cartel in Instant 
Capuccino Market
On 18 October 2011, the BKartA imposed fines totalling 
approximately € 9 000 000 on two manufacturers of coffee 
products namely for having agreed on price increases. 
Another manufacturer participated in the cartel but 
benefitted from immunity due to its cooperation under the 
Leniency Programme. With this decision, the BKartA has now 
concluded all its proceedings concerning horizontal price 
agreements in the roasted coffee and cappuccino sector. 
Read more

Lithuania: Ship Agency Companies and Lithuanian 
Shipbrokers and Agents Association fined
On 8 December 2011, the Competition Council imposed fines 
totalling € 3 383 891 on 32 ship agency companies and their 
trade association for having agreed on common minimum 
ship agency services’ tariffs for a period of 13 years. 
Read more

Spain: CNC imposes Fines in the Sherry Grape and 
Grape Must Market
On 14 October 2011, the CNC Council imposed fines totalling 
€ 544 000 on the several professional associations for having 
engaged in a concerted practice to fix the prices of sherry 
grapes and grape must, thereby infringing Article 101 TFEU 
and Article 1.a of the Spanish Competition Law. It was found 
that prices were fixed for the period from 1991 to 2009.
Read more

Austria: Cartel Court seeks Clarification regarding third-
party Access to File
Under 39/2 of the Austrian Cartel Act, third-parties may only 
obtain access to the file with the prior consent of all parties 
to the respective proceedings: this provision does not only 
apply to parts of the file containing leniency applications but 
to all documents. On 12 October 2011, the Austrian Cartel 
Court decided to stay proceedings concerning a third-party’s 
application for access to the file relating to the imposition 
of fines in the so called Printing-Chemicals-Cartel and seek 
the European Court of Justice’s guidance by way of a request 
for a preliminary ruling on the compatibility of the Austrian 
legislation governing third-party access to file in cartel 
proceedings with European Union law.
Read more
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Competition Commission 
issues Opinion concerning 
Distribution of Infant Milk

 o Hungary:  
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Recommendation for the 
better Functioning of the 
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Authority adopts Report on 
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Sectors of the Economy

 o Slovakia:  
- Report on Railway Services 
  Competition Problems 
- Amendment to Act on 
  Protection of Competition 
  relating to Merger Control
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CNC publishes Report 
on Relations between 
Manufacturers and Retailers 
in Food Sector

 o United Kingdom:  
- Competition Commission 
  makes Proposals to open 
  up Bus Markets to greater 
  Competition 
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  Competition Commission
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LEGISLATION & POLICY

Cyprus: Leniency Programme to enter into Force
The Leniency Programme, which is largely based on the ECN 
Leniency Model Programme, sets out in detail the procedure 
and conditions for the immunity and/or reduction of the 
administrative fine. 
Read more

France: Public Consultation on the Autorité’s 
Approach to Compliance Programmes and Guidelines 
on Settlements
The Autorité has consulted on draft framework guidelines 
for compliance programmes and on guidance on settlement 
procedures until 14 December 2011. A public roundtable will 
be held on 20 December 2011.
Read more

Greece: New Leniency Programme
The new law brings the leniency programme in line with the 
ECN Model Leniency Programme and introduces a number of 
improvements to render it more appealing to undertakings 
such as a marker system, summary applications and oral 
statements. 
Read more

Luxembourg: In-depth Reform of Competition Law
The new law, which will enter into force on 1 February 
2012, significantly modifies the institutional framework on 
competition law as the Competition Inspectorate which is 
responsible for investigating anticompetitive practices, will 
be absorbed by the Competition Council. 
Read more

Portugal: Public Consultation on new Competition 
and Leniency Act
The proposed Competition and Leniency Act on which a 
public consultation has been held, aims at establishing a 
legal framework for competition which is as autonomous 
as possible from the Administrative and Penal Procedural 
Laws and is more harmonized with the EU competition legal 
framework. 
Read more

United Kingdom: Consultation on Update of the 
Penalty and Leniency Guidance
The OFT recently published two revised guidance documents 
setting out proposals to update its approach to financial 
penalties and to leniency in competition cases. Stakeholders 
are invited to make their comments known until 26 January 
2012. 
Read more
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 o Germany:  
Experts engage in Working 
Group Discussion on Fuel 
Prices

 o Italy:  
International Conference 
on Competition and Public 
Procurement

 o Lithuania:  
Competition Council estimates 
Benefits of its Activity for 
Consumers

 o Poland:  
Report on European 
Competition and Consumer 
Day

 o Portugal:  
Competition Authority 
holds Second Edition of 
its International Training 
Programme

 o European Commission:  
Consumer Video and Quiz on 
Competition Policy

CONTACTS

ECN STATISTICS

Access to Commission 
Cases

Training of Judges
DISCLAIMER:
This publication is a compilation of contributions from national competition authorities of the European Union and the Competition Directorate 
General of the European Commission (“the Authorities”). Information provided in this publication is for information purposes only and does not 
constitute professional or legal advice. The content of this publication is not binding and does not reflect the official position of any Authority. 
Neither any Authority nor any person acting on its behalf is responsible for the use which might be made of information contained in this publication. 
© European Union, 2011. Reproduction is authorised provided the source is acknowledged.  
This publication may contain links to other websites. Linked information is subject to use conditions, disclaimers, copyright and any other conditions 
and limitations governing linked websites or otherwise applicable.     

OTHER ISSUES OF INTEREST

European Commission: European Competition 
Forum on 2 February 2012
The European Commission will host the first European 
Competition Forum, opening with a keynote speech by Vice 
President Almunia. Three panel sessions will cover the topics 
of Competition and Competitiveness, State Aid and the 
European Competition Model. High level decision-makers, 
economists, public and private competition experts, and 
members of the media will engage in debates and exchanges 
of ideas on competition policy and enforcement. 
Read more

European Union: Accession Treaty signed with 
Croatia
On 9 December 2011, the Treaty of Accession with Croatia 
was signed in the margins of the European Council. The 
EU competition rules will apply in Croatia from the date of 
accession.
Read more

ECN members’ websites

Number of envisaged decisions by national competition 
authority; types of envisaged decisions etc. 
http://ec.europa.eu/competition/ecn/statistics.html

Case search

Call for proposals 2012

Annual Reports

Link to the Annual Reports of 
all ECN Members

Personalia

• Hungary:  
Two new Members at the Competition Council

• Italy: 
New Chairman at the Autorità Garante 
della Concorrenza e del Mercato

• Slovakia: 
New Chairman at the Antimonopoly Office

• Spain: 
Inauguration of the new President of the Competition 
Authority and new Council Members appointed

http://ec.europa.eu/competition/information/european_competition_forum_2012/index.html
http://ec.europa.eu/competition/ecn/competition_authorities.html
http://ec.europa.eu/competition/ecn/statistics.html
http://ec.europa.eu/competition/elojade/isef/index.cfm?clear=1&policy_area_id=1
http://ec.europa.eu/competition/ecn/annual_reports.html
http://ec.europa.eu/competition/ecn/annual_reports.html
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............................................Read more
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...........................................Read more
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• Germany: Fines imposed on Cartel in Instant Capuccino Market
On 18 October 2011, the Bundeskartellamt (BKartA) imposed fines totalling approximately € 9 000 000 
on Kraft Foods Deutschland GmbH and Krüger GmbH & Co. Kommanditgesellschaft, two manufacturers 
of coffee products, for their involvement in anti-competitive agreements relating to instant cappuccino. 
Another manufacturer of instant cappuccino, Melitta Kaffee GmbH, participated in the anti-competitive 
agreements, but benefitted from immunity due to its cooperation under the Leniency Programme.

The BKartA found that the anti-competitive agreements took place in late 2007/early 2008. Senior staff 
members of the companies discussed price increases for “Family Cappuccino” during telephone calls. They 
agreed on detailed price increases of between 20 and 40% per bag on the sales price ex-factory as well 
as the recommended shelf prices and special offer prices. Such agreements constitute an infringement 
of Article 101 TFEU as well as Sect. 1 ARC (Act against Restraints of Competition). 

When calculating the fines, the BKartA took into account the cooperation of Kraft Foods under the 
Leniency Programme, which helped to clarify the facts. Moreover, Kraft Foods agreed to a settlement with 
the BKArtA, which was rewarded by another fine reduction, since settlement proceedings help to speed 
up the proceedings. As a result of the settlement, the fine imposed on Kraft Foods has already become 
final. The order imposing the fine on Krüger has been appealed to the Düsseldorf Higher Regional Court. 

Following the conclusion of two earlier proceedings against coffee roasters in the food retail and out-
of-house sectors, the BKartA has now concluded all of its proceedings concerning horizontal price 
agreements in the roasted coffee and cappuccino sector.

See press release (in English) 

• Lithuania: Competition Council imposes Fines totalling € 3 383 891 on Ship Agency Companies 
and the Lithuanian Shipbrokers and Agents Association
On 8 December 2011, the Lithuanian Competition Council (CC) fined 32 ship agency companies and the 
Lithuanian Shipbrokers and Agents Association for concluding prohibited agreement in the market of ship 
agency services. According to the Lithuanian Maritime Shipping Law the ship agency services include: 
mediation in the acquisition and transfer of ships; mediation in conclusion of the charter party and 
supervision of its enforcement; payment and collection of freight, port charges and other fees; handling 
of freight and customs documentation and other related activities; organization of the ship’s arrival at the 
port and exit from the port as well as cargo handling; and organization of the ship supply and servicing 
in the port.   

On 6 May 2011, the CC opened an ex officio investigation into the activities of companies providing ship 
agency and other maritime related services. The CC suspected that those companies, while participating 
in the activity of Lithuanian Shipbrokers and Agents Association, had agreed on minimum ship agency 
tariffs and/or concluded other restrictive agreements in violation of Article 5 of the Lithuanian Law on 
Competition and Article 101 TFEU. 

During the investigation it was found that the members of the Lithuanian Shipbrokers and Agents 
Association concluded an agreement whereby they have set common minimum ship agency tariffs. 
Under this agreement, tariffs were recommended as a “reference point price” for all vessels arriving at 
Klaipėda Sea Port. This meant that prices offered by the agents could not have been lower than those 
recommended by the Association. Based on these findings, the CC established the existence of a single, 
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complex and continuous infringement with the economic aim to restrict competition in ship agency 
services in the Klaipėda Sea Port which lasted for 13 years, having started in 1998. During this period, 
the members of Association applied the recommended tariffs for the ships arriving at Klaipėda Sea Port. 
Moreover, monitoring mechanisms and sanctions were introduced for members who did not follow the 
recommended prices.

The CC considered the infringement to be very serious due to its nature. In fixing the fines, the CC took 
account of the gravity of the infringement, its duration, and the characteristics of each company which 
allowed to properly calculating the amount of the fines to be imposed in the context of individual and 
general deterrence against infringements. As a result the Competition Council imposed the following 
fines: Alfalita Shipping, UAB € 12 280; Amber Bay Shipping LTD € 147 851; UAB Arijus € 354 379; Astramara, 
Lithuanian and Latvian UAB € 14 626; Baltic Forwarding and Shipping UAB € 130 445; JSC Baltic Shipping 
€ 539 243; JSC Baltlanta € 402 485; Baltnautic Shipping Ltd € 68 061; BPA (Baltic Port Agency) € 93 171; 
UAB Fertimara € 40 083; Frigate Shipping Agency € 20 157; UAB Green Terminal € 54 912; UAB Jungtinė 
ekspedicija € 49 699; UAB Jūrtransa € 7 964; “Juru agentura Forsa” UAB € 93 142; Klaipeda Stevedoring 
Company Bega € 342 939; Klaipedos Translit Ltd € 43 704; Lepunas Maritime Agency € 70 059; JSC 
“Limarko” and SC “Limarko Schipping Company” € 181 389; JSC Litma Maritime Agency € 150 197; “MK 
Laivyba” UAB € 121 640; JSC Nordis Shipping Service € 6 256; UAB Nurminen Maritime € 31 337; Ocean 
Container Services Ltd € 100 585; UAB Passat € 43 790; UAB Trading House “Skelmė” € 36 811; UAB 
Unitek € 2 375; JSC “Western Ships Agency” € 61 255; Uosto Vartai Ltd € 21 171; JSC “VPA Logistics” € 97 
805; UAB “Volfra – Klaipeda” € 13 004; WM H.Müller & Co, UAB € 30 844; and Lithuanian Shipbrokers 
and Agents Association € 231.7.

See CC resolution (in Lithuanian) and press release (in English)

• Spain: National Competition Commission (CNC) imposes Fines in the Sherry Grape and Grape 
Must Market
On 6 October 2011, the CNC Council has imposed fines totalling € 544 000 on the Federation of Wineries 
in the Sherry-Producing District (Federación de Bodegas del Marco de Jerez - FEDEJEREZ), the Cádiz 
Association of Viticulture Businesses (Asociación de Empresarios Viticultores de Cádiz - ASEVI-ASAJA), 
AECOVI, the Cádiz Union of Farmers and Livestock Breeders (Unión de Agricultores y Ganaderos de 
Cádiz - UAGA-COAG CÁDIZ), the Association of Sherry and Manzanilla Artisans (Asociación de Artesanos 
del Jerez y la Manzanilla - ARJEMAN) and the Regulatory Council of the Denominations of Origin Jerez-
Xérès-Sherry, Manzanilla de Sanlúcar de Barrameda and Vinagre de Jerez (Consejo Regulador de las 
Denominaciones de Origen Jerez-Xérès-Sherry, Manzanilla de Sanlúcar de Barrameda and Vinagre de 
Jerez) for having engaged in a concerted practice to fix the prices of sherry grapes and grape must, 
thereby infringing Article 101 TFUE and Article 1.a of the Spanish Competition Law. 

On 16 July 2008 the Investigations Division of the National Competition Commission, as part of its 
investigations in formal proceedings S/0091/08 Vino de Jerez, carried out inspections in the premises 
of various entities against which the said proceedings had been opened. Amongst the documentation 
collected in these inspections various documents were found that could point to the existence of prima 
facie evidence of an agreement to fix prices in the sherry grape and grape must market. In accordance 
with the provisions of article 49 of Spanish Competition Act 15/2007 of 3 July 2007, the Investigations 
Division decided on 17 February 2010 to open formal proceedings into alleged practices prohibited by 
the Spanish and European competition legislation.

In its Resolution, the CNC Council has found that it has been proved that in the period from April 1991 
to March 2009 in the sherry-producing region, and in the context of the agreements on the sector 
Restructuring Plans or Strategic Plans for the sherry-producing region, the prices of sherry grapes and 
grape must for each season were the subject of negotiation and agreement between the producers’ 
associations (cooperatives and professional farmers’ organisations) and the associations of processors or 
wine producers.

The CNC Council has therefore decided to impose the following sanctions:

- On the Federation of Wineries in the Sherry-Producing District (FEDEJEREZ), a fine of € 300 000 
- On the Association of Sherry and Manzanilla Artisans (ARJEMAN), a fine of € 24 000
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- On AECOVI, a fine of € 60 000
- On the Cádiz Association of Viticulture Businesses (ASEVI-ASAJA), a fine of € 30 000 
- On the Cádiz Union of Farmers and Livestock Breeders (UAGA-COAG CADIZ), a fine of € 22 000
- On the Regulatory Council of the Denominations of Origin Jerez-Xérès-Sherry, Manzanilla de Sanlúcar de  
  Barrameda and Vinagre de Jerez, a fine of € 108 000.

In addition, the CNC Council has declared in its Resolution that the Department of Agriculture and Fishing 
of the Government of Andalucía (Department of Agriculture and Fishing) is responsible, together with 
the associations involved in these proceedings, for a breach of the competition provisions, due to its 
participation in the agreements to fix the prices of grapes and grape must from September 2002 until, at 
least, July 2007. Despite the fact that it has not imposed any sanction in this case on it, the CNC Council has 
taken the view that the active role of the Department of Agriculture and Fishing in the organisation and 
monitoring of the performance of the price fixing agreement has been proved, that it has considerably 
contributed to keeping the agreement in force and, therefore, to severely restricting competition in that 
market over a prolonged period.

The lack of prior ruling of the CNC Council in which the responsibility of a public body for a breach of the 
competition rules is recognised constitutes a change of approach and that has been taken into account 
when determining whether or not to impose a pecuniary sanction on the Department of Agriculture and 
Fishing of the Government of Andalucía. One of the CNC’s Council member gave a dissenting opinion 
in relation to the declaration that the Department of Agriculture and Fishing of the Government of 
Andalucía has committed an infringement.

See Resolution of the CNC of 6 October 2011

• Denmark: Commitments to modify Industry Guideline on automatic Sprinkler Systems
On 26 October 2011, the Danish Competition Council (DCC) adopted a commitment decision pursuant 
to Section 16a of the Danish Competition Act, in order to prevent competition restrictions in the Danish 
market for the installation of automatic sprinkler systems. 

The decision concerns the Danish Institute of Fire and Security Technology’s (DBI) Guideline RL001 
(RL001) which sets the requirements to be fulfilled in order to be certified to work on automatic sprinkler 
systems. RL001 was originally drafted by a group of representatives from organizations with interests in 
fire protection sector with the aim of ensuring a certain degree of quality of sprinkler systems.

The commitments foresee that a clause in RL001 that requires certified companies only to use own 
permanently hired staff on sprinkler assignments is removed from RL001 and that DBI informs all relevant 
companies, authorities and organizations about the change to the guideline. The DCC considers that the 
commitments will have the same effect as if the case were to be closed by way of an injunction.

The preliminary investigation carried out by the DCC showed that the guideline RL001 is a de facto industry 
standard in the sense that the vast majority of contracting authorities and building owners request that 
the companies installing sprinkler systems are certified under RL001 and, thus, in practice it is very 
difficult for non-certified installation companies to obtain sprinkler installation contracts in Denmark. 
Furthermore, the preliminary investigation showed that the relevant market was likely to be the Danish 
market for projecting, installing, servicing etc. of automatic sprinkler systems. Based on information from 
the involved parties, it is estimated that at least 90% of the work on sprinkler systems in Denmark is 
conducted by companies certified under RL001.

Based on the above, the DCC found that the clause providing for the exclusive use of own permanent staff 
is likely to restrict competition, in particular, in the case of larger contracts which require a large number 
of staff and where there is a need to hire staff in addition to the company’s own permanent staff. The 
clause is likely to de facto favour companies close to the construction sites and large companies which 
could make it less attractive for foreign companies and smaller companies to get certified and operate in 
the Danish market and thereby is likely to deter entry of such firms on the Danish market. 

See Press release (in English)
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• Finland: Competition Authority closes Case concerning Freight Transport Services
On 3 October 2011, the Finnish Competition Authority (FCA) closed proceedings regarding a complaint 
submitted by Russian shipping company St. Peter Line Ltd (St. Peter Line) against an alleged abuse of 
dominant position by Port of Helsinki, a company owned by the City of Helsinki. The FCA found no evidence 
of such an alleged abuse. The case was assessed under the national Act on Competition Restrictions and 
Article 102 TFEU.

On 29 November 2010, St. Peter Line requested the FCA to investigate the conduct of Port of Helsinki on 
the market of freight transport services (roll-on/roll-off traffic). According to St. Peter Line, Port of Helsinki 
did not allow St. Peter Line to transfer goods from Silja Line’s vessels on the route Stockholm-Helsinki to 
St. Peter Line’s vessels on the route Helsinki-St. Petersburg at the South Harbour of Helsinki. Therefore, 
St. Peter Line argued that the conduct of Port of Helsinki was discriminatory and hence, constituted an 
abuse of dominant position.

The FCA found no evidence showing discriminatory conduct. The alleged refusals of Port of Helsinki to 
provide access to freight transport services were found to be consistent and non-discriminatory for all 
shipping companies. Allowing new freight transport services at the South Harbour of Helsinki would 
have required for Port of Helsinki to make large investments in the port infrastructure. In addition, Port 
of Helsinki had offered to provide access to the freight transport services at another harbour under its 
control.

See further (in Finnish): http://www.kilpailuvirasto.fi/cgi-bin/suomi.cgi?luku=ratkaisut/muut-ratkaisut&
sivu=ratk/r-2010-00-1195

• Germany: Multi-Million Fines imposed on Manufacturers of Wood-based Products
On 20 September 2011, the Bundeskartellamt (BKartA) imposed fines totalling approximately € 42 000 
000 on four manufacturers of chipboard, oriented strand boards and other wood-based products and on 
10 individuals who were involved in illegal price agreements.

In the course of its investigation, the BKartA uncovered two different cartels concerning wood-based 
products. 

In the first cartel, the BKartA found that representatives of the four manufacturers met from early 2002 
until late 2007 and agreed on price increases, price floors, individual manufacturing surcharges and in some 
cases customized prices regarding raw and laminated chipboard panels, MDF and HDF panels (medium 
and high density fibreboard) and tongue and groove chipboard panels. These agreements constitute an 
infringement of Article 101 TFEU as well as of Sect. 1 ARC (Act against Restraints of Competition). The 
companies Glunz AG, Pfleiderer AG and Rauch Spanplattenwerk GmbH were found to have participated 
in this cartel and were fined a total of € 32 000 000. Another participating company, Egger Holzwerkstoffe 
Brilon GmbH & Co. KG, was granted immunity due to its cooperation under the authority’s Leniency 
Programme.

A second cartel concerning OSB products (oriented stranded boards) lasted from the spring of 2004 to 
the autumn of 2006 and covered, at least to some extent, supplies to the wholesale trade. The BKArtA 
imposed fines totalling almost € 10 000 000 on the companies Glunz AG and Kronopoly GmbH, while 
Egger was again granted full immunity due to its cooperation under the authority’s Leniency Programme.

Notably, the proceedings were not started due to a leniency request but due to complaints by customers 
of the manufacturers. Nevertheless, most of the companies and individuals involved applied for leniency 
under the BKartA´s leniency programme once the proceedings were initiated. In addition, settlements 
were agreed with most of the companies, which further reduced the level of the respective fines.

See Press release (in English)
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• Italy: Insurance Companies fined for collusive Behaviour in Public Procurement in Healthcare 
Services in Campania
On 28 September 2011, the ICA decided to fine three insurance companies and a multifirm insurance 
agency representing the insurance companies in tendering selections for a collusive agreement in 
the field of public procurement in healthcare services in Campania. Gerling (an insurance company of 
Deutsche group Talanx), Navale (an insurance company of Italian group Unipol), Faro (an Italian insurance 
company) and Primogest (the multifirm insurance agency representing Gerling, Navale and Faro) were 
found to have divided up tenders for healthcare liability coverage in Campania. 

In May 2010, the ICA opened proceedings against the above mentioned undertakings for an alleged 
violation of Article 101 TFEU concerning the parties’ collusive tenders for 18 bids called for by hospitals 
located in Campania for the provision of civil liability insurance services.

In the ICA’s view, the undertakings involved implemented a single and continuous infringement of Article 
101 TFUE which lasted from 2003 to 2008. In fact, the evidence gathered by the ICA proved that the 
three insurance companies coordinated their tenders for 18 bids from 2003 to 2008 so as to establish an 
anticompetitive allocation mechanism.

In particular, it was found that the three insurance companies colluded when tendering for the bids (for 
example they made bids in turn or shared among themselves the tendered lots) and in many circumstances 
they shared among themselves the awarded contracts by means of co-insurance agreements. In some 
cases, once the contract had been awarded to an undertaking, it was cancelled and then transferred to 
one of the other two companies.

The ICA found that the agency Primogest played a very active role in coordinating the pre-bid preparatory 
phase and post-bid withdrawals/takeovers, managing to maintain relations with healthcare entities and 
maximize the commissions while enjoying the right of pre-emption for future participation in tenders 
with the companies themselves. The parties to the agreement (the 3 insurance companies and Primogest) 
which affected 18 tendering procedures and direct assignments and 9 different procurement entities, 
succeeded in winning insurance services equivalent to approximately 60% of all contracts in Campania.
The ICA therefore declared that the insurance companies Gerling, Navale and Faro and Primogest 
infringed Article 101 TFEU and imposed on them fines totalling € 13 000 000.

See Press release (in English) - Final Decision (in Italian)

• Lithuania: Competition Council accepts Commitments by Viasat World Limited and Viasat AS 
in Distribution of TV Channels
On 22 November 2011, the Competition Council (CC) closed an investigation into a possible abuse of 
dominance by Viasat World Limited and Viasat AS (representative of Viasat World Limited in Lithania), 
which are active in the distribution of TV channels, following the commitments proposed by Viasat World 
Limited.

In 2009, based on information provided by the telecommunication companies TEO LT, AB and UAB 
Kavamedia, the CC opened an investigation into the activities of Viasat in the sector of multichannel 
subscriber television and related services allegedly infringing Articles 5 and 9 of the national competition 
law and Articles 101 and 102 TFEU. The practices of Viasat World Limited and Viasat AS were covered by 
the investigation.

Since in the course of the investigation, no evidence of a restrictive agreement was found, the CC closed 
the investigation pursuant to Article 5 of the national competition law. For the same reason, there were 
no grounds for action in accordance with Article 5 of Regulation 1/2003 to take further measures under 
Article 101 TFEU. However, it was found that Viasat World Limited and Viasat AS could be abusing their 
dominant position by applying different distribution terms for its channel Viasat Sport Baltic to TEO LT, 
AB and UAB Kavamedia, as compared to other providers of multichannel subscriber television services. 

The investigation was terminated taking into account that the actions that had raised competition 
concerns were ceased and relevant commitments were offered. The commitments essentially include 
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an obligation to apply non-discriminatory distribution terms for the Viasat Sport Baltic channel to all 
providers of multichannel subscriber television services.

See Press release

• The Netherlands: Competition Authority (NMa) imposes Fines of almost € 3 000 000 on Ship-
Generated Waste Collection Cartel
On 21 November 2011, the NMa imposed fines totalling more than € 2 900 000, on three ship-generated 
waste collection companies based in the Dutch ports of Rotterdam, Schiedam, Vlaardingen and Maassluis 
for cartel activities. The NMa found that they concluded price-fixing agreements, and shared work 
amongst each other, thereby eliminating competition. 

Shipping companies try to get the best price possible for waste collection by requesting offers from 
multiple waste collectors. These shipping companies were under the impression that they were getting 
competitive offers, yet, between August 2005 and July 2007, the cartelists secretly harmonized their 
offers and decided amongst themselves who would get each job and at what price. The following 
undertakings were fined: Odfjell Terminals Maritiem B.V. (formerly AVR Maritiem B.V.), which was found 
to have participated in the cartel since 1 January 2006, € 227 000; International Slop Disposal B.V. € 1 861 
000 and Ships Waste Oil Collector B.V. € 834 000 as it participated in the cartel from August 2005.

The NMa was able to investigate this case thanks to the Intelligence and Investigation Service (VROM-
IOD) of the former Ministry of Housing, Spatial Planning, and the Environment (VROM). This investigation 
agency had discovered this cartel through wiretaps. The Dutch Public Prosecution Service (OM) and 
VROM-IOD handed over to the NMa recordings of the wiretaps, as well as written documentation. On 
the basis of this evidence, the NMa launched its investigation in the summer of 2010, which included 
dawn raids.

See Press release (in English)
Press spokesperson: Barbara Van der Rest-Roest; e-mail: pers@nmanet.nl; tel. +31(0)70 - 3303362

• Romania: Public Consultation on Commitments submitted by Orange Romania and its 
Distributors
On 2 November 2011, the public consultation launched by the Competition Council (RCC) on the 
commitments submitted by Orange Romania was closed. The commitments were offered in a case 
regarding an alleged anticompetitive agreement between Orange and its distributors (Payzone, PayPoint 
and PayUp) not to sell Orange mobile phone pre-paid products to Proton Tehnologies SRL, on the 
Romanian telecommunications market. In this context, the Competition Council invited the interested 
parties to send their comments on the commitments published on the Competition Council’s website.

The commitments proposed to the Competition Council consist of an increase in the transparency of the 
criteria for the selection of sub-distributors of mobile phone pre-paid products, in order to remove the 
competition concerns on the market.

The public consultation took place in the context of the investigation initiated by the RCC due to its concerns 
that Article 101(1) TFEU and Article 5(1) of the national Competition Law no. 21/1996 (republished and 
amended) may be infringed due to the above mentioned behaviour.

Following the closure of the consultation, the RCC is assessing the observations received in order to 
decide whether to accept or reject the commitments submitted.

See Press release (in English)
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• Spain: National Competition Commission (CNC) fines Hauliers from Port of Bilbao
The CNC Council has adopted on 26 October 2011 a resolution to impose fines totalling more than  
€ 7 000 000 on the Vizcaya Union of Autonomous Hauliers (Sindicato de Transportistas Autónomos 
de Bizkaia - SINTRABI), Bidetrans S.L., C. B. Bilbao S.L. and Transmeta S.L. for having committed an 
infringement of Article 101 TFUE and Article 1a of the Spanish Competition Law by taking part in a cartel 
for the transport of goods by road in the Port of Bilbao. 

In December 2001, the former Competition Tribunal had fined SINTRABI, the Association of Freight Agents 
and more than 40 haulage companies for taking part in a cartel which fixed the rates, the discounts to 
apply and other terms of trading for the transport of goods by road in the Port of Bilbao. The sanction 
was first confirmed by the National Appeal Court (Audiencia Nacional) in February 2005 and later by the 
Supreme Court (Tribunal Supremo) in March 2008.

In 2005 the Basque Government, in view of the apparent continuation of the cartel behaviour in the 
Port of Bilbao, initiated an investigation as a result of which inspections were carried out by the Basque 
Autonomous Police Force at the headquarters of both SINTRABI and certain haulage companies. After the 
police reports were prepared on the basis of the information obtained, in August 2008 the National Appeal 
Court issued a decision ordering the reports in question to be passed on to the National Competition 
Commission (CNC) considering that the restrictive practices investigated were still continuing following 
the decisions of the Competition Tribunal (2001) and the National Appeal Court (2005). 

Consequently, on 28 December 2009, the Investigations Division of the CNC decided to open formal 
proceedings S/0060/08 against SINTRABI and 25 companies involved in road transport in the Port of 
Bilbao. It reached the conclusion that indeed from 2002 until at least 2006 the way in which the transport 
of goods by road operated in the Port of Bilbao, at least for distances of less than 200 kilometres, was 
controlled by SINTRABI in cooperation with a series of haulage companies which had their operating base 
in the port. 

The system was based on a market closure, pursuant to which the transport companies had to carry 
identification numbers which had previously been distributed amongst the participants in the cartel and 
which are necessary to gain access to the port. It was found that the cartel participants shared customers, 
fixed prices by reference to distances and type of load and controlled and monitored compliance with 
the agreements. There was also an articulated mechanism of pressure to ensure these agreements were 
complied with, which was enforced and financed by the participants in the cartel themselves by means 
of the creation of the figure of the “watchman”.
 
In its Resolution, the CNC Council took the view that this was one of the worst breaches of the competition 
rules that must apply in the markets if they are to be able to function in accordance with criteria of 
efficiency that guarantee an optimum allocation of resources, for the benefit of society as a whole. 
The effects of such practices are extremely pernicious as they adversely affect the competitiveness of 
thousands of businesses to the detriment of all consumers and for the benefit of only a few hundred. 

It is the CNC’s task to prosecute behaviours of this kind, so that the offenders will not find it beneficial 
to break the law, and even persist in practices that have already been penalised by the competition 
authorities, whose decisions have been ratified by the highest judicial bodies. 

For all of these reasons the CNC Council decided to impose the following fines:

- On Sindicato de Transportistas Autónomos de Bizkaia (SINTRABI), € 4 608 162 
- On Bidetrans S.L., € 1 436 857 
- On C. B. Bilbao S.L., € 1 034 107 
- On Transmeta S.L., € 332 966 

The CNC Council has ruled that the offences are time-barred in the case of 20 of the companies implicated 
and found no evidence of a prohibited practice in the case of Transportes Uribe S.A.

See Resolution of 26 October 2011
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• European Commission fines Producers of Refrigeration Compressors €161 million in fifth 
Cartel Settlement
On 7 December 2011, the European Commission has settled a cartel with producers of household and 
commercial refrigeration compressors that covered the whole European Economic Area (EEA). The cartel 
concerned small compressors that are used predominantly in household appliances, such as fridges and 
freezers, and to a lesser extent in commercial equipment such as vending machines, ice cream coolers, 
etc. The companies involved aimed at coordinating European pricing policies and keeping market shares 
stable in an attempt to recover cost increases.

The fine, which amounts to € 161 198 000, takes into account the level of the companies’ sales of 
refrigeration compressors in the EEA, the very serious nature of the infringement and the EEA-wide 
scope of the cartel activities. It includes a reduction of 10% for the companies’ acknowledgement of 
their participation in the cartel and their liability in respect of such participation. One of the companies 
concerned, Tecumseh, was not fined as it benefited from immunity under the 2006 Leniency Notice for 
revealing the existence of the cartel to the Commission. 

More information on the individual fines as well as on the settlement procedure can be found here:

A non-confidential version of the decision will be published at the following web address as soon as it 
becomes available: 
http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=1_39600

COURTS

• Austria: Cartel Court seeks Clarification regarding third-party Access to File
On 12 October 2011, the Austrian Cartel Court decided to stay proceedings concerning a third-party’s 
application for access to the file relating to the imposition of fines in the so called Printing-Chemicals-
Cartel and seek the European Court of Justice (ECJ)’s guidance by way of a request for a preliminary ruling. 

In the wake of the ECJ’s Pfleiderer ruling (C-360/09) the Cartel Court had doubts as to the compatibility 
of the Austrian legislation governing third-party access to file in cartel proceedings with European Union 
law. The ECJ has ruled that it is for national courts, on the basis of their national laws, to determine the 
conditions under which access to file must be permitted or refused by weighing the interests protected by 
EU law (i.e. right to claim damages vs. effectiveness of enforcement of competition law). In its reasoning 
the ECJ furthermore pointed out that national rules must not be less favourable than those governing 
similar domestic claims.

Subject to Article 39/2 of the Austrian Cartel Act, third-parties may only obtain access to the file with 
the prior consent of all parties to the respective proceedings. This does not only apply to parts of the 
file containing leniency applications but to all documents. According to the declared will of the Austrian 
legislator, this specific provision (which is stricter than the corresponding provisions in civil and penal 
procedures where a legitimate interest of third-parties may outweigh the parties’ and/or the public 
interest) shall promote the disclosure of infringements of competition law whereas the interest of third-
parties in facilitating claims for damages has to stand back.

This provision does not leave any room for weighing conflicting interests on a case by case basis as 
indicated by the ECJ. While Art 39/2 is not less favourable with regard to leniency documents as compared 
to other documents from a cartel-file and does not distinguish between cartel-proceedings based on EU 
law and purely national law, it is less favourable than the rules governing access to documents with a 
view to preparing actions for damages stemming from violations other than against competition law.
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Against this background the Cartel Court is referring the following questions to the ECJ (See case C-536/11).

1. Whether a national provision making access to the file conditional on the consent of all parties to the  
    proceedings and restricting the court from weighing the interests protected by EU law is incompatible  
    with European Union law,

and (if the answer is negative to question 1):

2. Such a national provision that does not distinguish between proceedings based on national law or EU 
   law and between leniency documents and other documents is incompatible with European Union law  
   when other corresponding provisions in national civil and penal procedures  allow for access to the file  
   without the parties’ consent subject to a weighing of conflicting interests.

Background

Following leniency applications in April 2009, the Bundeswettbewerbsbehörde (Federal Competition 
Authority, FCA) had applied for the imposition of fines against several undertakings active on the 
market for printing chemicals for sharing customers, fixing prices and exchanging commercially sensitive 
information. The Cartel Court (26 March 2010) ruled in favour of the FCA’s pleadings and imposed total 
fines of € 1 519 000. This decision was upheld by the Supreme Cartel Court (4 October 2010). In a follow 
up procedure a third party is seeking access to the court file with a view to preparing civil actions for 
damages.

• Lithuania: Court of First Instance upholds Authority’s Decision in Orthopedic Products Case
On 29 September 2011, the Vilnius Regional Administrative Court (the Court of First Instance) dismissed 
the appeal lodged by the National Health Insurance Fund (NHIF) operating under the aegis of the Ministry 
of Health, the Association of Providers of Orthopedic and Rehabilitation Services and nine producers of 
orthopedic products against the Competition Council’s decision of 20 January 2011.

In its decision, the Competition Council (CC) had imposed fines totaling € 854 488 on 11 producers of 
orthopedic products and the Association of Providers of Orthopedic and Rehabilitation Services for 
concluding prohibited agreements in the market of orthopedic products (see ECN Brief 01/2011). It 
was found that the undertakings had concluded agreements concerning prices of orthopedic products, 
quantities of production and had been sharing funds to be received from the Compulsory Health Insurance 
Fund (CHIF) allocated to compensate insured customers for expenditures related to the acquisition of 
orthopedic products for which compensation is available, and thereby infringed Article 5 of the national 
Law on Competition and Article 101 TFEU. Those agreements caused unreasonable use of budgetary 
funds, a deterioration in supply for patients, patients had to pay a higher price for orthopedic products 
for which compensation was partly available, and the quality of the products also became poorer.

The court of first instance confirmed the decision of the CC and stated that the undertakings concerned, 
by coordinating prices and sharing the compensatory funds, were not interested in working effectively 
and producing orthopedic products of a higher quality, and that patients and the state had suffered from 
their behaviour.

This court ruling has been appealed to the Court of Appeal. 

See press release (in Lithuanian)

ECN Brief 05/2011
Enforcement & Cases

http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=C-536/11&td=ALL
http://ec.europa.eu/competition/ecn/brief/01_2011/lt_ortho.pdf
http://www.konkuren.lt/index.php?show=news_view&pr_id=923


• Cyprus: Leniency Programme to enter into Force
On 27 October 2011, the Regulations on Granting Immunity and/or Reducing administrative fines in 
cases of infringements of section 3 of Law 13(I)/2008 and/or Article 101 TFEU (Leniency Programme), 
were approved by the House of Representatives. They have been published in the Official Gazette of the 
Republic of Cyprus on 11 November and are expected to enter into force as a secondary legislation soon. 

The Leniency Programme follows the entry into force of the Law for the Protection of Competition no. 
13(1)/2008 on 18 April 2008, which vested the Cyprus Commission for the Protection of Competition 
(CPC) with the power to exempt from and/or reduce the amount of the administrative fines which would 
have been imposed on an undertaking or association of undertakings if they cooperate and/or give such 
assistance or proof which will assist the CPC to prove the infringement. The Leniency Programme sets 
out in detail the procedure and conditions for immunity from and/or reduction of the administrative fine.
 
The framework of the CPC’s Leniency programme is largely based on the ECN Model Leniency Programme. 
The Leniency Programme provides for:

- Applications for Immunity (Type 1A and Type 1B),
- Applications for Reduction in administrative fines (Type 2),
- Hypothetical applications (only for immunity),
- Informal guidance,
- Summary applications (only for immunity), and
- Request for a marker (only for immunity).

Applications for Immunity or reduction have to be made to the CPC on the basis of the appendices 
(standard forms) of the Regulations. With their applications, the applicants have to submit to the CPC 
all the evidence in their possession at the time of the application. The applications must be signed by 
an authorized person of the applicant company and submitted in one of the official languages of the 
Republic.

Further characteristics of the Cypriot Leniency Programme are:
- The CPC protects the identity of the applicant, the content of the application as well as the fact that 
    the party cooperates with the CPC up to the point where the SO is communicated to the parties, except  
   in cases that the CPC is bound by other legal obligations or where the consent of the applicant is given. 

- The CPC has the discretionary power to refuse natural or legal entities access to documents and  
    information contained in applications filed for immunity or reduction of fines.

The Regulations are expected be published in the official website of the CPC soon.

See further (in Greek):  http://www.competition.gov.cy/competition/competition.nsf/dmlrelease_gr/
dmlrelease_gr?OpenDocument

• France: Autorité de la concurrence launches Public Consultations on its Approach to 
Compliance Programmes and Guidelines on Settlements
On 14 October 2011, the Autorité de la concurrence (‘the Autorité’) launched a two-month public 
consultation on a draft framework document on compliance programmes and draft guidelines on 
settlements. Stakeholders were invited to provide their comments before 14 December and a public 
round table will be held on 20 December.

The Autorité considers that a coherent approach to compliance and settlement procedures is important 
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to maximize corporate incentives to cooperate in the swift resolution of antitrust cases. All types of 
antitrust cases (not only cartels, but also other horizontal or vertical agreements, as well as abuses of 
dominance) can be settled in cases where the Autorité accepts to follow this procedure.

With regard to the draft framework guidelines on compliance programmes, the Autorité wishes to show 
that it supports corporate efforts to develop a genuine competition culture that can be a win-win for 
businesses as well as for competition authorities.

The draft guidelines explain how to make a compliance programme robust and effective, from the 
standpoint of the Autorité. It considers that in order to do so, corporate compliance programmes must 
include five key components: a commitment by the board and management to comply with competition 
law and to support the company’s compliance programme; making a member of staff responsible for 
implementing and overseeing the programme; an effective information, training and awareness toolkit; 
effective control, audit and warning mechanisms; and follow-up and sanction measures in case of violation 
of the competition rules or of a breach of the company’s programme, including the commitment to make 
a leniency application where an infringement is uncovered.

With regard to the draft guidance on its settlement procedure, the Autorité has strived to synthesize 
its practice, with more than 30 settlements already decided since the French legislator empowered 
the Autorité to use this procedure in 2001, and to offer guidance to firms on the concrete operation 
of the procedure (Section III of Article L. 464-2 of the Code of commerce, which encompasses both 
anticompetitive agreements and unilateral practices).

In France, settlements may be complemented by commitments by the settling firms, which the Autorité 
has discretion to make binding or not. It accepts them only if they are substantial, credible and if their 
implementation may be effectively monitored. Commitments accessory to settlements aim at amending 
the behaviour of the firm in the future, e.g. by setting up a state-of-the-art compliance programme, or 
by changing its behaviour towards competitors in cases of unilateral practices. Where they are made 
binding by the Autorité, an additional reward is granted to the firm.  

The two final sets of guidelines will be issued in February 2012.

See further: http://www.autoritedelaconcurrence.fr/user/standard.php?id_rub=415&id_article=1711

• Greece: New Leniency Programme
On 23 November 2011, the new Greek Leniency Programme was published in the Official Journal of the 
Hellenic Republic. The new programme which is effective from the date of its publication was adopted 
by a Decision of the Board of the Hellenic Competition Commission (HCC) on 30 August 2011, replacing 
the 2006 programme. 

The new policy is designed to bring Greece’s leniency programme in line with the European Competition 
Network (ECN) Model Leniency Programme, while introducing a number of improvements with the aim 
of rendering the programme more appealing to undertakings. 

In that context, the new Leniency Programme introduces a marker system, allows oral corporate 
statements and provides for summary applications also in Type 1B cases (i.e. cases where no undertaking 
has been granted conditional immunity from fines and the applicant produces sufficient evidence which 
enables the HCC to find an infringement of competition rules in connection with the alleged cartel). 
Moreover, the recidivism exception of the 2006 programme according to which recidivists were excluded 
from applying for immunity or leniency is abandoned; only those applications submitted by undertakings 
which have carried out actions in order to coerce other undertakings to participate in the cartel are ab 
initio excluded from immunity. Under the new Programme, the President of the HCC is the first point of 
contact for the leniency applicant. 

In addition, the Leniency Programme takes into account changes introduced by the Law 3959/2011 (Greek 
Competition Act) to the HCC’s penalty policy. The said law provides for the imposition of administrative 
fines on natural persons who have participated, because of their position within a firm, at the design and/
or implementation of practices or agreements infringing Articles 1 and 2 of the said law (equivalent to 
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Articles 101 and 102 TFEU). 

Under the new Leniency Programme, the above mentioned individuals may apply for leniency alongside 
undertakings. There can be only one immunity recipient (either a company or individual), but while the 
granting of immunity or leniency to an undertaking extends automatically to natural persons within that 
company that are liable to administrative fines, immunity or leniency granted to an individual is not 
extended to his/her company or to any other individuals. 

It should be noted that according to the Law 3959/2011, the granting of full immunity from fines to natural 
persons also absolves them from criminal liability, while the granting of a fine reduction is regarded as a 
mitigating circumstance resulting in the imposition of a reduced sanction pursuant to the provisions of 
the Greek Penal Code.

As under the 2006 Programme, the Board of the HCC adopts its final position on any leniency application 
in its final decision, while the President of the HCC may grant a provisional status of immunity or leniency 
for the duration of the proceedings.

Following the adoption of the Leniency Programme, the HCC will proceed with the review of the existing 
Rules of Procedure in view of their adaption to the changes introduced by the Law 3959/2011. Moreover 
it will issue a Notice on the quantification of priority setting criteria, as set out by its Decision 525/
VI/7.7.2011, according to a points-based system.

See press release (in English)

• Luxembourg: In-depth Reform of Competition Law
The new law on Competition of 23 October 2011 significantly modifies the institutional framework 
on competition law. As a consequence, the Competition Inspectorate, a service of the Ministry of the 
Economy and Foreign Trade, which is responsible for investigating anticompetitive practices, will be 
absorbed by the Competition Council (the Council). The new law will enter into force on 1 February 2012.

Pursuant to the new law, the Council will take over the Inspectorate’s tasks and missions and will 
henceforth hold both investigative and decision making powers. The merger of the two competition 
bodies into a single fully independent body vis-à-vis the executive will strengthen the Competition 
Council. This change will be accompanied by an increase in human resources as the number of staff is 
deemed insufficient at this point. 

The current institutional separation of the competition bodies will be replaced by a functional separation 
of the investigative missions and the decisional responsibilities within the new Competition Council. 
The Council will appoint a counsellor responsible for the investigation of each individual case. The said 
counsellor will not participate in the decision making process of the case investigated. 

Along with this major institutional modification, the powers of the Council will be strengthened significantly. 
The new law endows the Council with advisory powers and stipulates that it must be consulted on any 
bill or draft regulation which may affect competition, namely where a bill is proposed with a view to 
applying a new system leading to quantitative restrictions, exclusive market zones or standard pricing 
and sales practices. The new law defines the powers of the Competition Council with regard to sectoral 
investigations and widens the circle of people that may refer directly to the Competition Council. 

Lastly, the procedural rules have been modernised, and involved parties’ rights have been defined, 
namely with regard to access rights to the file and the processing of confidential data. The leniency 
programme has been amended and now complies with the European Competition Network (ECN) Model 
Leniency Programme.

The new law is available at www.concurrence.public.lu 
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• Portugal: Public Consultation on new Portuguese Competition and Leniency Act
On 4 November 2011, the Portuguese Government launched a public consultation on the legislative 
proposal of new Competition and Leniency Act. The public consultation ended on 5 December. 

The document which has been under public consultation is a proposal by the Government to the National 
Parliament to review the existing Competition and Leniency Acts. 

The proposed Competition and Leniency Act aims at establishing a legal framework for competition 
which is as autonomous as possible from the existing Administrative and Penal Procedural Laws and 
more harmonized with the European Union competition legal framework. 

The proposed Act is presented within the framework of the implementation of the measures foreseen 
in the Memorandum of Understanding signed between the Portuguese Government and IMF/ECB/EC 
(measure 7.19 ii), which establishes that a revision of the competition law is to be carried out until the 
end of 2011.

See Consultation (in Portuguese)

• United Kingdom: Office of Fair Trading (OFT) consults on update Penalty and Leniency 
Guidance
On 26 October 2011, the OFT published two revised guidance documents, setting out proposals to 
update its approach to financial penalties and to awarding leniency in competition cases. The OFT will 
now consult on the new guidance until 26 January 2012. 

In its draft penalty guidance, the OFT proposes a number of changes to the way it sets penalties in 
competition cases. These are designed to ensure that the OFT sets fines that are sufficient to deter 
companies from engaging in anti-competitive activity, but that are also fair and proportionate.

The changes take into account the experience the OFT has gained in applying this guidance since its 
introduction in 2004, as well as reflecting accumulated learning from Competition Appeal Tribunal (CAT) 
rulings and Court of Appeal judgments on appeals.

A key aspect of the new proposals is increasing the maximum starting point for penalty calculations to 
30% of the relevant turnover. This increase will bring the OFT in line with the approach of the European 
Commission and several other competition authorities which have more recently revised their guidance: 
this is an element that the CAT, in one of its Construction judgments, suggested the OFT consider. The 
higher starting point may in some cases lead to higher fines than at present. However, the OFT also 
proposes to introduce a new specific step at which it will consider whether the penalty is proportionate 
overall. This is designed to ensure that overall fines are not disproportionate or excessive.

Other proposals are intended to enhance transparency and clarify the way in which the OFT will calculate 
penalties. These include making explicit that the turnover used for calculating the penalty starting point 
will be based on the last business year before the infringement ended, clarifying the stage at which 
leniency and settlement discounts are applied, and confirming the OFT’s policy on compliance discounts.

In parallel, the OFT is consulting on its draft leniency guidance. The document has been updated to 
reflect the OFT’s experience of leniency since the last revision to this guidance in 2008.

Many of the revisions are designed to give greater clarity and improved transparency of the OFT’s existing 
policies and practices, rather than representing major changes. For example, additional detail is provided 
on the procedure for applying for leniency, the scope of leniency protection and the expected level of 
cooperation required from leniency recipients.

The guidance also clarifies the OFT’s policy in relation to seeking waivers of legal professional privilege 
from leniency applicants. The OFT proposes that it will not request waivers of privilege in civil cases, but 
cannot exclude the possibility in some criminal cases.
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Final versions of both guidance documents will be produced in Spring 2012, after considering the views 
expressed by respondents to the consultation. The penalty guidance will require approval by the Secretary 
of State for Business, Innovation and Skills.

See Press release

• Greece: Competition Commission issues Opinion concerning Distribution of Infant Milk
On 11 November 2011, the Hellenic Competition Commission (HCC) issued an opinion concerning the 
distribution of infant milk. 

In particular the HCC proposes the abrogation of paragraph 2 of Article 2 of the Ministerial Decision 
Υ1/G.P. 47815/2008-GG 1478/B/28.07.2008, which reserves the sale of processed milk for infants under 
the age of 6 months - even if available without prescription - exclusively to pharmacies. 

According to the opinion, the aforementioned regulation, by determining the points of sale where infant 
milk may be distributed, constitutes an impediment to the proper functioning of free competition. It 
imposes entry barriers to potential competitors (e.g. food retailers) and forecloses the retail market, while 
limiting the commercial freedom of suppliers to use alternative distribution networks. It thus renders 
the distribution of the products concerned less efficient and results in the consumer being deprived of 
choice and potential benefits arising from combining distribution and price competition. Far from being 
suitable and objectively necessary, the ensuing entry barriers lack a proportional regulatory objective 
pertaining to the public interest, such as possibly the protection of infants’ health and the encouragement 
of breastfeeding. This is due to the fact that consumer protection, as well as the quality of infant formulas, 
is ensured by means of the applicable European and national legislation that regulates inter alia the 
products´ composition, labelling, advertising and marketing, with binding provisions and regardless of 
infants’ age. In addition, the perceived consumer benefit resulting from the existing system of pharmacies 
on night-services duty would not be adversely affected by the proposed abrogation. Pharmacies will 
continue to sell infant formulas alongside food retailers, as is currently the case with follow-on formulas 
for infants above the age of 6 months and other baby foods.

The European Commission had in the past brought an action under Article 169 EC Treaty against Greece 
in relation to the provision at stake pursuant to the Articles of the Treaty governing the free movement of 
goods. The European Court had however considered that the application to products from other Member 
States of national provisions restricting or prohibiting certain selling arrangements is not such as to hinder 
directly or indirectly, actually or potentially, trade between Member States, provided that those provisions 
apply to all affected traders operating within the national territory and provided that they affect in the 
same manner, in law and in fact, the marketing of domestic products and of those from other Member 
States. 

• Hungary: Public Consultation on Review of Merger Control
The Gazdasági Versenyhivatal (GVH - Hungarian Competition Authority) has been consulting the public on 
the draft Merger Notification Form and on a draft Notice on informal meetings (pre-notification contacts, 
state of play meetings) related to merger review. Stakeholders were invited to provide their comments 
until 15 November 2011. The GVH is now examining the observations received.

The overall aim of this review is to increase the transparency and swiftness of merger procedures in 
Hungary and to reduce the administrative burdens of stakeholders, taking into account the experience of 
market participants, law firms and other stakeholders. The public consultation was initiated in order to 
gain knowledge of the practical experience of the private sphere.

As a first step of the review, on 19 May 2011, the GVH invited market participants to submit their 
observations on the existing notification form and the merger procedure of the GVH. In the course of the 
drafting procedure, the GVH gained inspiration from the merger procedures of other jurisdictions. 

After evaluating all the comments received, the GVH started to reform its own merger control system. In 
the course of the review, the GVH paid special attention to the structure of the notification form as well 
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as to the information requested. On the one hand, in order to be able to approve a merger in a simplified 
manner, it is important to filter out those notification forms for which the existence of competition 
law problems can be excluded with a high degree of certainty. The GVH also considers that it is highly 
important to reduce the number of compulsory documents to be attached to the notification form in 
merger cases.  Consequently, the draft version of the new notification form limits the amount of data that 
must be provided. For example, depending on the circumstances of the case, it is not compulsory to fill 
in all of the tables contained in the form and the administrative burdens are reduced, as parties are not 
obliged to annex all of the registry court’s documents to their notification.

As regards the simplified procedure, it is foreseen that the second part of the notification form has to 
be completed only if the transaction in question affects the markets concerned by creating a significant 
overlap (horizontal relations) or a vertical connection between the merging parties. This is intended to 
reduce the duration of merger procedures, as it will allow the use of the simplified procedure in cases 
where the second part of the form do not have to be filled in.

See Press release (in English)

• Lithuania: Extension of Scope of Presumption of Dominant Position in Competition Law
On 29 September 2011, Article 3(11) of the Law on Competition of the Republic of Lithuania which sets out 
the definition of the dominant position was modified. The amendment came into force on 1 November 
2011. 

Following this change, the thresholds expressed as a percentage of market share on a relevant market 
which are taken into account to define a dominant position, have been lowered for undertakings 
carrying out the activities of supervisor (operator) of heating and hot water system of a building or the 
administration of matters of common ownership of flats and other premises: they are therefore excluded 
from the general rule on thresholds for dominance. This already existed for undertakings engaged in retail 
trade (see ECN Brief 01/2010).

According to the amendment, any undertaking carrying out the activities of supervisor (operator) of 
heating and hot water system of a building or the administration of matters of common ownership of flats 
and other premises with a market share of no less than 30 % shall be considered as enjoying a dominant 
position within the relevant market, unless proved otherwise. Where three (or fewer) undertakings with 
the largest shares of the relevant market jointly hold a market share of 55 % or more on the relevant 
market, they are considered as dominant, unless proved otherwise.

See further: http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=407674&p_query=&p_tr2=

• Poland: UOKiK’s Report on Pay Television
The current situation on the market for pay TV services in Poland has been the object of a thorough 
analysis by the Office of Competition and Consumer Protection (UOKiK). The outcome of this analysis has 
been presented in a report in August this year. The analysis covered over 185 undertakings, both at the 
nationwide and regional level. The collected data relates primarily to the years 2007-2009. 

Services of pay TV in Poland are provided by satellite digital platforms, cable operators and IPTV (a system 
through which television services are delivered among others over the internet). The largest number of 
subscribers (over 6 million) are with operators of satellite digital platforms – i.e. about 60 % of pay TV 
users. Cable operators have slightly fewer subscribers, as their services are used by approximately 4.6 
million people. The Polish market for cable TV is the third largest in Europe. There are over 600 cable 
operators in Poland, but according to the Polish Chamber of Electronic Communication, over 60 % of the 
market belongs to the four largest operators. 

The report shows that cable operators registered a much smaller increase in the number of subscribers as 
compared to satellite digital platforms, primarily due to the high costs of building the network necessary 
to receive cable television. This limits the activity of cable operators mainly to urban areas and multi-
family housing. Large cities are already heavily penetrated by cable operators, which cannot yet be said 
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about villages and small towns, where the satellite digital platforms are expanding. In addition, one of the 
problems of development of cable television involves blocking the access of operators to certain buildings, 
mainly by housing cooperatives. Such behaviour was already subject to numerous proceedings conducted 
by UOKiK.

The least widespread way of receiving pay TV is IPTV. According to the surveyed entities, the reason for 
the low popularity of these services include high costs of building the necessary infrastructure, the strong 
saturation of the market by other means of broadcasting, as well as issues with program content security.

Competition between operators takes place in particular in local markets, rather than nationwide. In many 
areas, competition between digital platforms and cable TV stations is totally ruled out – e.g. in rural or 
poorly urbanized areas it is unprofitable to build the infrastructure for cable TV, while in the cities, it 
happens that the administrators of buildings prohibit the installation of satellite antennas for aesthetic 
reasons. Also the use of different price lists by the cable networks is applied, depending on the place of 
service provision and more particularly because of the technical considerations that prevent the delivery 
of the same number of channels across the network, the costs of the provisions of services (e.g. leasing 
fees), the presence of strong competition and the purchasing power of customers in a specific area.

The conclusions adopted by the Office contributed to the adoption of a conditional clearance decision 
allowing UPC Polska to take over Aster. UOKiK’s research showed that the merger would result in a 
significant restriction of competition in Warsaw and Kraków: therefore, it allowed UPC to take control over 
Aster under the condition it will resell a part of the network belonging to Aster in the Warsaw and Kraków 
area for buildings where until now the services were provided by both undertakings. 

See Press information (in English)

• Portugal: Recommendation for the better Functioning of the System of Management and 
Recycling of used Oils
On 7 October 2011, the Portuguese Competition Authority (PCA) issued  the Recommendation No. 3/2011 
(the Recommendation) aimed at promoting the better functioning of the system of management and 
recycling of used oils (SIGOU) in Portugal.

Following an antitrust investigation where, ultimately, no sufficient evidence of a competition infringement 
was found, the PCA decided that some aspects of the SIGOU system could be further enhanced from a 
competition point of view. The Recommendation also aims at ensuring that the SIGOU system is efficient, 
albeit complying with environmental law, which may lead to lower eco-fees being charged to consumers. 
In this context, the PCA issued a Recommendation to SOGILUB, the sole undertaking which presented a 
tender to the Portuguese Environment Agency (APA) for the concession of the management of the SIGOU 
system for the next 5 years. 

The Recommendation No. 3/2011 includes the following measures: 

(i) The selection of market players in the different markets should ensure the maximum degree of  
     competition in each market within the scope of the SIGOU system, which may take the form of open  
      tenders; 

(ii) In case open tenders are used, their implementation, execution and decision making process should be  
     transparent, independent and impartial; 

(iii) The corporate structure of SOGILUB should ensure the transparent functioning of the market and,  
       in particular, ensure transparency, independence and impartiality in the open tenders, including only  
       producers of new oils, in an individual capacity or within associations; 

(iv) Open tenders should be designed, executed and decided independently, while ensuring that this is not  
      communicated to the market players; 

(v) The selection criteria of competitors should be clear, objective and transparent; the fact that a competitor 
      presents tenders for different activities in the network should not constitute a priority selection criteria;

ECN Brief 05/2011
Legislation & Policy

http://www.uokik.gov.pl/news.php?news_id=2980


23

(vi) If open tenders are implemented, the geographical scope of players’ activities, the scope of the activities  
   under each open tender, and the deadlines of contracts, should comply with criteria that are  
   objective and compatible with competition law, ensuring maximum effectiveness, efficiency and  
      competition between operators; regarding the deadline for contracts, each open tender should allow  
       for the introduction of competition in the market, by considering the maximum degree of competition  
      possible and the recovery of investments made by operators.

See Recommendation (in Portuguese)

• Romania: Authority adopts Report on Competition in essential Sectors of Economy
On 21 October 2011, the Competition Council (RCC) published the third edition of its Report on the 
Romanian competitive environment, which is focused on the state of competition in the key economic 
sectors: banking, pharmaceutical and public procurement. The novelty of this Report is the inclusion of 
a new chapter on indicators used for the assessment of the degree of competition in certain economic 
sectors.

In order to facilitate the monitoring and the assessment of competition in different markets and economic 
sectors, the Competition Council has developed certain methodologies and indicators for evaluating 
competition.

For instance, an economic analysis was carried out in the banking sector, where direct positive effects on 
the evolution of early reimbursements and refinancing credits were recorded. Another example is the 
assessment by the RCC of the competition on the national pharmaceutical sector, which was the object 
of the Competition Council’s sector inquiry on the drug wholesale distribution. The inquiry showed that 
during the last years, the market has tended to concentrate, the first 20 companies controlling for 78% 
of the national market. Recommendations were drawn up by RCC in the Report. Following the same 
economic methodology used in the previous cases, RCC assessed the efficiency of the public procurement 
system, as regards the prices determined within contracts concluded with different public contracting 
authorities. A selection of product markets was considered in this respect.

More information (in English) on each specific sector can be found here.

• Slovakia: Sectoral Report on Railway Services’ Competition Problems
On 1 October 2011, the Antimonopoly Office of the Slovak Republic (the Office) finalised its report 
analysing the problems in the railway transport services sector from a competition point of view. The 
document describes the competition restrictions, noting the problems which have been solved, and aims 
at pointing out problems in the market which are caused by the existing business conditions. 

As competition in the field of railway services in Slovakia has not developed yet, the Office decided in 2010 
to inquire the sector in detail covering the period between 2009 - 2011. The Office researched problems 
both in passenger and freight railway transport as well as railway infrastructure.  

Until 2004 the freight railway services in Slovakia functioned with a monopolist State-owned company 
- Cargo - holding 100 % of the market. Today, the railway freight transport, as well as the road freight 
transport sectors are liberalized and work without regular State intervention. However, unlike the road 
freight transport sector, the railway freight transport sector is still highly concentrated. In these sectors, 
competition problems often result from historical developments as well as from the conduct of former 
monopolies trying to save their position on the market. 

From a legislative point of view, the railway services sector in Slovakia has been liberalized in successive 
steps since 2004. Both national and foreign carriers are free to enter the railway freight and passenger 
service markets as carriers are not discrimined in their access to railway infrastructure. The charge for 
access to infrastructure is regulated by the sectoral regulator - the Office for Regulation of Railway Service.

The report comes to the conclusion that despite the legislative landscape, competition in the field of 
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railway service doesn´t improve significantly. In the passenger services sector, the State-owned carrier 
ZSSK still holds 100 % market share. In the freight services sector, the State-owned carrier Cargo holds a  
90% market share. Private carriers, active on the markets since 2004, thus reach limited market shares 
and grow slowly. 

Based on the above, it appears that the current legislation in itself comes short of creating effective 
competition in the railway sector. Among the main factors limiting competition, the Office has identified 
inappropriate business conditions such as high charges for access to infrastrure that leads to the decrease 
of transportation outputs and incomes of ZSR (railway infrastructure administrator) and Cargo, low quality 
of infrastructure and and other barriers impeding or making it impossible to enter the market. 

According to the Office, these problems are on the way to be solved. Since 1 January 2011, the regulation on 
the charges for access to railway infrastructure has been changed; in March, the program of revitalization 
of railway companies was accepted by the government and the privatization of the Cargo company 
was being prepared. These measures intended to set better business conditions, improve the status of 
railway companies and raise transportation outputs. However, the collapse of the goverment in October 
brougt a stop to the privatization process and it will be for the next cabinet to take decisions on these 
issues. The railway sector now copes with serious problems – transportation outputs are decreasing, the 
administrator of infrastructure as well as state carriers are in bad financial situation, and there is only a 
few private carriers on the market. 

The HCC is of the opinion that  standard conditions on the charges for the access to infrastructure would 
enhance competition in the market and that such a competitive environment would  encourage the 
undertakings to be more efficient.

See further: http://www.antimon.gov.sk/522/sektorove-studie-a-analyzy.axd (in Slovakian)

• Slovakia: Amendment to Act on Protection of Competition relating to Merger Control
On 1 January 2012, an amended Act on the Protection of Competition (the Act) will enter into force: The 
main changes concern merger control. After ratification of the draft amendment by the Slovak Parliament, 
the Act was signed by President of the Slovak Republic Ivan Gašparovič. 

The amendment of the current legislation results from discussions with lawyers and undertakings. The 
amendments also reflect developments in European law. 

The amendment modifies the criteria according to which a merger is subject to control by the Office. 
Pursuant to the new system, the turnover threshold in Slovakia for the mandatory notification of 
mergers to the Antimonopoly Office of the Slovak Republic (the Office) must be reached by the 
proposed concentration. This means that it will not be mandatory to notify mergers when the proposed 
concentration does not reach the turnover threshold in Slovakia. 

The procedure for the assessment of mergers has also been considerably changed. A new, so-called 
“two-phase process” is introduced. Most proposed concentrations will be assessed in the first phase 
within a time limit of 25 working days. In such cases, the decisions will be issued in a simplified form. The 
assessment of more complex mergers will require the opening of a second phase which can last up to 90 
working days. This change is intended to accelerate and make the assessment of mergers more effective.  

Another innovation in the system of merger control is the adoption of the SIEC test currently used by 
the European Commission in accordance with its Regulations on Merger Control. This change follows 
the current practice of the Office in the field of merger control as well as the practice of other national 
competition authorities. 

Before the parliamentary negotiations, the amendment was submitted to a public consultation during 
which stakeholders were invited to send their comments. A consensus was achieved in relation to the 
main objections.

See further (in Slovakian): http://www.antimon.gov.sk/134/4486/prezident-podpisal-zakon.axd
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• Spain: National Competition Commission publishes Report on Relations between 
Manufacturers and Retailers in Food Sector
The National Competition Commission (CNC) published on 13 October 2011 a report on the relations 
between manufacturers and retailers in the food sector. The report, which analyses those relations in 
terms of the relative bargaining power of the actors and its effect on the functioning of the retail food 
sector, recommends the removal of the regulatory restrictions on competition in the retail distribution 
sector and the implementation of measures to minimise the potential negative impact on competition of 
certain commercial practices of large retailers. 

The publication of this report is part of the CNC’s competition advocacy activities. 

In recent years, following a similar trend to that experienced in other countries, food distribution in 
Spain has undergone a considerable transformation, including an increase in concentration and a strong 
development of retailers’ own brands. This has been accompanied by an increase in the bargaining 
power of retailers in their dealings with their suppliers as a result of various factors. The Spanish model 
is also characterised by the growing role of medium and large-sized supermarkets compared with other 
commercial formats.

The greater bargaining power of retailers may have a positive impact on consumers’ welfare in the short 
term if there is a sufficient level of competition among retailers in downstream markets. However, in the 
medium and long term it may have a negative effect on competition among manufacturers (inter-brand 
competition) and among retailers (intra-brand competition) and may contribute to a slowing down in the 
rate of innovation in the food industry. Should these effects materialise, they may outweigh the initial 
positive impact.

The report considers that there are various factors in Spain that increase the risk that in the long term 
the retailers’ greater bargaining power may have a negative effect in terms of competition and wellbeing:

- Certain commercial practices between manufacturers/suppliers and retailers, when applied generally  
  by the large retailers, may give rise to significant risks in terms of competition. Among the practices 
  analysed in the report, those that present the greatest risks are the following: commercial payments  
  from the manufacturer/supplier to the retailer which are determined unilaterally by the latter and  
  are unconnected to the actual services offered to the supplier; the failure to stipulate in writing the  
  contractual terms and conditions that govern the commercial relationship between manufacturer/ 
  supplier and retailer; unforeseen changes to those conditions, frequently with retroactive effect; the  
  excessively early notice with which retailers request information from their suppliers regarding new  
   products and the breadth of the information asked for in these requests; most favoured client clauses;  
  and the requirement of sensitive commercial information from suppliers regarding their commercial  
   relations with third-party retailers.

- The persistence of a series of regulatory restrictions on the establishment and undertaking of  
   commercial activities under the relevant regulatory framework on retail distribution makes the entry  
     of new operators with the ability to increase competitive pressure on incumbent retailers more difficult  
    and restricts the development of alternative distribution models. Such restrictions also strengthen the  
   bargaining power of the latter and are liable to reduce general wellbeing. Amongst these obstacles,  
     the authorisation regimes for opening large commercial establishments, the restrictions on opening on  
    public holidays and outside certain trading hours and the general prohibition on below cost selling are  
    of particular note.

In the light of the analysis carried out in this report, the CNC considers as appropriate to make certain 
recommendations for a better functioning of the food distribution sector.

First of all, the CNC urges all public authorities with competences on the regulation of the retail sector to 
eliminate the restrictions on the establishment and undertaking of commercial activities that still persist 
under the relevant regulatory framework and to implement the Services Directive correctly. In particular, 
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it recommends:
- Removing the power of Autonomous Communities to make the opening of commercial establishments  
  conditional upon any form of prior authorisation or permit.

- Removing the elements of the regulatory framework that restrict the freedom to set opening hours,  
  opening on public holidays and sales periods, along with the general prohibition on below cost selling.

Secondly, the CNC considers necessary to put into place mechanisms to enhance knowledge of the 
characteristics and the level of incidence of specific retail commercial practices that may negatively affect 
competition and the efficient functioning of the market, and to advocate measures aimed at limiting such 
harmful effects. These measures include the following in particular:

- The formalisation of commercial relations in writing and the setting of limits on retroactive changes to  
   contractual terms and conditions.

- The foreseeability, transparency and proportionality of commercial payments from manufacturers to  
   retailers.

- Requests for sensitive commercial information on products from retailers to their suppliers must be  
   proportionate to the needs and timing appropriate to the commercial relationship.

- An express warning to large retailers about the danger in terms of competition of most favoured client  
  clauses and of exchange of information between suppliers and retailers regarding their commercial  
  relations with third-party retailers.

Finally, the report warns against the risk of a disruption of the internal market as a result of the 
proliferation of different regulations and codes of practice in the different Autonomous Communities 
when it comes to the treatment of certain commercial practices. Considering that this may reduce the 
intensity of competition and remove efficiency and competitiveness from the Spanish food sector, public 
authorities are urged to take competition criteria into account in these actions.

See Report (in Spanish)

• United Kingdom: Competition Commission makes Proposals to open up Bus Markets to 
greater Competition
On 6 October 2011, the UK Competition Commission (the CC) published proposals to open up bus markets 
across the country to greater competition. This is the latest stage in the CC’s investigation into the local 
bus market in the UK (excluding London and Northern Ireland) and it is consulting on these proposals 
before it publishes its final report later this year.

The CC published its provisional findings in May this year (and its provisional findings on tacit coordination 
in August). In its provisional findings the CC concluded that in many local areas the largest bus operator 
faced little or no competition, leading to passengers having less frequent services and, in some cases, 
higher fares than where there was some form of rivalry.

The CC’s proposed remedies include: 

- Increasing the number and effectiveness of multi-operator ticketing schemes, by giving local transport  
    authorities (LTAs) additional powers to introduce and reform schemes on terms that make them effective  
   and attractive to passengers.

- Recommending changes to the Ticketing Block Exemption to assist this process. The ticketing block  
   exemption is a Statutory Instrument (secondary legislation) that makes agreements falling within the  
   category of “public transport ticketing schemes for local transport services” exempt from the Chapter I 
   prohibition of the Competition Act 1998.

- Introducing restrictions on bus operators making changes to service frequency—to discourage ‘over- 
   bussing’ and other short-term actions to destabilize competitors. 
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- Recommending that Traffic Commissioners introduce and enforce a Code of Conduct to prevent this kind  
   of behaviour.

- Limited protection for municipal operators during a sales process.

- Ensuring that new entrants and competing operators can get access to bus stations managed by other  
   local operators on fair, reasonable and non-discriminatory terms. 

- Recommending that the Department of Transport update its best practice guidance for LTAs on tendering  
   for supported services and that the Scottish and Welsh Governments develop suitably tailored guidance  
  to maximize the value for money obtained through the tendering process.

- LTAs to be given power to obtain information about services being deregistered to help them specify any 
  further tenders.  

- Recommending that the OFT applies a high priority to identifying bus mergers between competing  
   operators, takes a cautious approach in exercising its discretion not to refer small mergers and updates  
   its competition guidance for the industry.

- Recommending that LTAs consider introducing partnerships with operators as a means of improving  
   passenger information and growing bus patronage, thereby facilitating increased competition via new  
   entry within their local areas.

- The OFT and LTAs to set up a forum to ensure that any risks in partnerships for competition are minimized.

See Press release

• United Kingdom: Office of Fair Trading (OFT) refers Audit Market to Competition Commission
On 21 October 2011, the OFT referred the market for the supply of statutory audit services to large 
companies in the UK to the Competition Commission (CC) for further investigation. 

The decision to make a market investigation reference follows a public consultation which closed in 
September (See ECN Brief 04/2011). 

The OFT has been concerned for some time that the audit market is highly concentrated, with low levels 
of switching and substantial barriers to entry.

In 2010, the four largest firms (PwC, KPMG, Deloitte and Ernst & Young) earned 99% of audit fees paid 
by FTSE 100 companies. Between 2002 and 2010, the average annual switching rate among FTSE 100 
companies was only 2.3%.

Before provisionally deciding to refer the market to the CC, the OFT held a number of meetings with audit 
service providers, customers and regulatory bodies. One of the issues considered by the OFT during these 
meetings was the potential for overlap with parallel work ongoing at a European level (for example, the 
new legislative proposal from the European Commission). However, the nature, content and timing of 
EU legislation are not settled and the OFT believes that there are a number of important inputs that the 
CC might make during the legislative process. The OFT also believes that a CC inquiry has the potential to 
address UK-specific competition concerns that may not be within the scope of the EU’s work.

Following the OFT’s reference, the CC published an Issues Statement for its inquiry on 7 December. The 
CC is required to report by 20 October 2013, although it will aim to complete the investigation in a 
shorter period

See Closed consultation and Market Study
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• European Commission publishes Brochure on Compliance with EU Competition Rules
On 24 November 2011, the Commission published a brochure on compliance with EU competition rules. 
The brochure entitled “Compliance matters” encourages companies to comply with EU competition rules. 
It summarises the rules companies should respect and sets out generally recognised basic methods to 
help companies ensure compliance with these rules and develop a proactive compliance strategy.

With the publication of this brochure the Commission expresses its support for efforts undertaken by 
companies to ensure compliance with EU competition rules. A positive approach is considered beneficial 
as it enables companies, irrespective of their size, to minimize the risk of involvement in competition law 
infringements and the related costs and, at the same time, to keep a good business reputation.
The prime responsibility for complying with EU competition rules remains with companies, the subjects of 
these rules. There is no one size fits all model to achieve actual compliance. In order to set up a successful 
compliance strategy each company needs to be aware of the risks it runs of infringing competition rules, 
based for example on the type and size of the business, and to develop a strategy that best suits these 
specific needs. Any credible compliance programme must be build on a firm foundation of management 
commitment and supported by a top-down compliance culture.

The efforts of companies to comply with EU competition rules will be assessed on the basis of results 
namely by their success in avoiding infringements. The Commission therefore welcomes all steps 
undertaken by a company but if it is still found to be involved in a competition infringement, the mere 
existence of its compliance strategy will not be taken into consideration when setting the fine neither as 
an attenuating nor as an aggravating circumstance. Not infringing the law and being subject to sanctions 
is the reward for an effective compliance strategy.

The compliance brochure is currently available in English on the website of DG Competition. It will soon 
be translated in all official EU languages and made available on the DG Competition website and in the 
course of 2012 in paper format through the Publications Office.

In addition, DG Competition is making available reference materials on compliance from a number 
of business organisations and certain NCAs. The purpose is to spread the existing knowledge about 
compliance efforts. It allows companies to consult additional sources on how to develop a successful 
compliance strategy. However, the Commission will not give any formal advice nor approval of individual 
compliance programmes nor will it promote any compliance programme or initiative.

See further: http://ec.europa.eu/competition/antitrust/compliance/index_en.html

• EU Competition Authorities: EU National Competition Authorities agree Best Practices on 
Cooperation in Merger Review
On 9 November 2011, the Heads of European national competition authorities (NCAs) and the European 
Commission agreed a set of best practices which aim to foster cooperation and sharing of information 
between NCAs in the European Union, for mergers that do not qualify for review by the Commission itself 
(the one-stop shop review) but require clearance in several Member States (‘multiple filing’).

The 2004 reform of the EU’s merger review rules had already facilitated the re-allocation of merger cases 
between the Commission and NCAs. However, many mergers are still reviewed by two or several NCAs 
simultaneously (‘multiple filings’) which may, in some cases, entail significant legal uncertainty, cost and 
delay for merging parties; they may also potentially be the source of conflicting decisions by NCAs.

The ‘Best Practices on Cooperation between EU National Competition Authorities in Merger Review’ have 
been adopted to alleviate the difficulties related to multiple filings. They do not envisage cooperation 
in all multi-jurisdictional cases: NCAs will decide on a case by case basis whether cooperation would be 
efficient in a given case.

The Best Practices were prepared by a Working Group set up in 2010 by the Commission and the NCAs. The 
European Economic Area’s NCAs were also represented. A first draft of the Best Practices was submitted 
to a broad stakeholder consultation earlier in 2011, which provided encouraging feedback and helped to 
finalise the text as adopted on 9 November 2011.

The Best Practices as well as further information are available here. 
ECN Brief 05/2011
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• European Union: Accession Treaty signed with Croatia – EU Competition Rules to be applied 
from Accession Date
On 9 December 2011, the Treaty of Accession with Croatia was signed at a special ceremony in Brussels, 
in the margins of the European Council. The signing of the Treaty of Accession paves the way for the 
ratification procedures in the different EU Member States that will allow Croatia to become the 28th 
member of the European Union on 1 July 2013.

The EU competition rules will apply in Croatia from the date of accession.

The signature of the Accession Treaty marks the completion of a long process of negotiations and 
preparations in view of accession.

Croatia’s accession will complete the sixth wave of enlargement in the Union’s history. 

See European Council press communication

• Bulgaria: Report on Bulgarian Competition Day
This year, the CPC celebrates its 20th anniversary. As part of the celebrations, the CPC hosted a Jubilee 
Competition Day on 15 November 2011. 

The event was attended by renowned lecturers and academics in the field of competition law and policy. 
Among the speakers were Mr. Alexander Italianer – Director General of DG Competition, Mr. William 
Kovacic – Professor of Global Competition Law and Policy at George Washington University as well as the 
heads of the competition authorities of Austria, Belgium, Hungary, Russia, and judges from the Supreme 
Administrative Court.

The conference provided a rich educational experience on internationally relevant issues of competition 
law and policy for companies, law firms, regulators, the judiciary and other stakeholders and it proved to 
be a great success.

See Final agenda of the Competition Day (in English); Upcoming events (in Bulgarian)

• Czech Republic: Anniversary Conference 29 November - 1 December 2011
This year, the Office for the Protection of Competition (the Office) is celebrating the 20th anniversary of 
its establishment as well as 20 years since the introduction of the competition law in the legal order of 
the Czech Republic.

On this occasion, the Office organized a three-day international “St. Martin Conference 2011 – Twenty 
Years of the Czech Competition Law” from 29 November to 1 December 2011. The event took place in 
Brno.
The opening session of the conference on 29 November was introduced by Mr. Petr Rafaj, Chairman of the 
Office, Mr. Kamil Jankovský, Minister for Regional Development, Mr. Michal Hašek, Governor of the South 
Moravian Region and other representatives of the public administration. Mr. William Kovacic, professor 
of Law at the George Washington University (Washington D.C., USA) and former commissioner of the US 
Federal Trade Commission, gave the first presentation focused on the pros and cons of multi-function 
agencies such as the Office. David Raus, judge at the Regional Court in Brno and Josef Bejček, Professor 
of Law at Masaryk University in Brno, closed the first day with presentations on the latest developments 
in judicial review of competition cases in the Czech Republic and on the challenges of competition policy 
respectively.

OTHER ISSUES OF INTEREST
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The second day started with a panel discussion on the highlights of competition policy in 2011. The Vice-
chairman of the Office Michal Petr and Chief Economist Milan Brouček presented the achievements of 
the hosting authority while Tony Reeves (Clifford Chance, Brussels) summarized developments in EU 
competition policy. The next two sessions covered the most popular contemporary topics of competition 
law – a more economic approach of competition infringements and the issue of private enforcement. 
Hence, the effects based approach, the assessment of damages and possible means of bringing private 
litigation were broadly discussed as well as specific cases from the Czech Republic, Germany, Hungary and 
the UK. The last panel focused on bid rigging detection and prosecution since it has recently been one of 
the main goals of the Czech NCA. Several case studies were presented by representatives of Irish, German, 
Polish and Swedish authorities. 

The issues of public procurement, significant market power and state aid were addressed on the third day 
of the conference.

See further: http://www.compet.cz/en/information-centre/conferences-and-workshops/20th-
anniversary-of-the-office-for-the-protection-of-competition/#c371

• Germany: Experts engage in Working Group Discussion about Fuel Prices
About 100 competition experts met on 6 October 2011 at the invitation of the Bundeskartellamt’s 
(BKartA) for the Annual Conference of the Working Group on Competition Law. The participants discussed 
competition problems in the fuel market. 

The Working Group meets once a year to discuss fundamental issues of competition policy and is composed 
of university professors from law and economics faculties, high-ranking representatives of national and 
international competition authorities as well as judges from the cartel divisions of the Düsseldorf Higher 
Regional Court and the Federal Court of Justice.

The topic of this year’s conference was motivated by the final report on the fuel sector inquiry presented 
in May, in which the BKartA examined the structure of the market, and collected and analysed data on 
all price changes from 1 January 2007 to 30 June 2010 at more than 400 representatively selected petrol 
stations. The BKartA´s analysis is the first systematic examination of petrol station prices in Germany which 
is based on objective data. The results show that a dominant oligopoly exists in the German petrol station 
markets consisting of the five large oil companies BP (Aral), ConocoPhilipps (Jet), ExxonMobil (Esso), Shell 
and Total, which enables the large oil companies to set prices more or less uniformly at their petrol stations 
without even needing to enter any collusive agreements (see ECN Brief 03/2011). 

The participants at the conference praised the quality of the sector inquiry and, in particular, the empirical 
scope of the price analysis. The BKartA’s analysis was endorsed by the majority of those present. In the 
ensuing debate, the oligopoly finding of the BKartA and the possibility of monitoring price levels on the 
fuel markets were discussed in depth. Monitoring prices as well as regulatory interventions were generally 
viewed with scepticism.

Overall, the lively discussions brought out some new perspectives on this topic and showed the value of 
such an Annual Conference, bringing together acknowledged experts on competition law.

See Press release (in English)

• Italy: International Conference on Competition and Public Procurement
On 28 October 2011, a conference was held in Rome on recent developments on public procurement policy. 
The conference was hosted by the Italian Competition Authority (ICA) and organized with the cooperation 
of the University of Rome Tor Vergata and the Law Department of the Luiss University.

The conference addressed regulatory and competitive issues relating to the legal and economic analysis 
of public procurement. Experts from the ICA, AVCP (the Italian Authority for the Supervision of Public 
Contracts) and from the Russian Antimonopoly Services were confronted with scholars’ and practitioners’ 
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perspectives on substantive and procedural issues arising from the Italian, as well as the international 
experience in public procurement. 

On the basis on the first results of the EU consultation on the Green Paper on the modernisation of EU 
public procurement policy “Towards a more efficient European Procurement Market” the panellists 
discussed how to improve the contracting authorities toolbox in order to reach simultaneously a number 
of different goals in terms of ensuring efficiency, fair competition, better access for SMEs and encouraging 
cross-border participation. 

The debate was stimulated by Salvatore Rebecchini’s (member of the ICA’s board) introductory speech who 
focused on the design of sound and efficient rules and procedures for the award of public contracts in order 
to minimize the risks of collusion as well as on the antitrust assessment of the RTIs (temporary corporate 
grouping) and on the relationship between the enforcement of leniency programmes and criminal law. 
The final proposal launched by Rebecchini and discussed during the conference was to strengthen the 
deterrence of antitrust enforcement in public procurement related cases by applying alongside the main 
sanction, an additional sanction consisting of the exclusion of the infringer from public bidding procedures.

See Conference programme and intervenants (in Italian)

• Lithuania: Competition Council estimates Benefits of its Activity for Consumers
During a press conference held on 6 October 2011, the Competition Council (CC) has for the first time 
presented an assessment of the impact of its activities on consumers. 

The main purpose of this assessment was to enable stakeholders to assess the activities of the CC and see 
the economic and financial benefits brought by its work. The presented impact assessment reflects both 
direct financial benefits to consumers that result from the prevention of potential damages that could have 
been caused if the CC had not intervened, and indirect benefits, such as the amount of fines collected and 
the benefits arising from the deterrent effect of the CC’s enforcement actions. 

In order to render its assessment more objective, the CC analysed methodologies applied by different 
competition authorities around the world, while using the methodology applied by the UK Office of Fair 
Trading as the basis for the assessment. Benefits for consumers were assessed in the following areas of 
the CC’s activity: anticompetitive agreements, abuse of dominant position and mergers. The assessment 
covered the period between 2008 and 2010. Considering that not all the activities of the CC were assessed 
(the estimation did not include direct benefits to consumers arising from the supervision of unfair practices, 
intervention in cases where competition was restricted by decisions of entities of public administration and 
advocacy activities), the assessment should be considered as conservative.

The calculation showed that the yearly direct benefit for consumers amounted to about € 44 820 000 
and the indirect benefits including the benefits arising from the deterrent effect of the activities of the CC 
amounted to € 266 800 000. Comparing these amounts with the budget of the CC, the consumers’ costs 
savings arising from the work of the CC are 42 times higher than the CC costs to taxpayers.

See press release (in English).

• Poland: European Competition and Consumer Day in Poznań
Competition is a fundamental characteristic of the free market, and in many cases its distortion can cause 
harm to consumers, however the protection of competition is not an end in itself. The main objective should 
be consumer welfare, which is an essential element of a modern competition policy – said Małgorzata 
Krasnodębska-Tomkiel, the President of the Office of Competition and Consumer Protection (UOKiK) 
during the opening session of the European Competition and Consumer Day. This is the most important 
event hosted by UOKiK in Poznań on 24 and 25 November within the framework of the Polish Presidency 
of the Council of the European Union.

The European Competition and Consumer Day was attended by experts from international organisations, 
representatives of competition authorities and consumer protection agencies, as well as specialists from 
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the legal field, academic circles and the business world. The conference enabled experts specializing in 
competition and consumer protection issues to discuss the interaction between these two policies.

The speakers, including the Vice President of the European Commission, Joaquín Almunia and Professor 
Leszek Balcerowicz agreed that competition is the foundation of the free market. It provides a greater 
choice of products and services and stimulates innovation. Professor Balcerowicz stressed that without 
competition, consumer welfare or even effective entrepreneurship could not be assured. He also drew 
attention to the need to preserve the independence of the antitrust authorities, which by safeguarding 
competition law, prevent the creation of market monopolies. 

Henk Don, from the Netherlands Competition Authority, presented the results of a special project on 
consumer welfare carried out within the International Competition Network. In this framework, a large 
majority of ICN members considered that consumer welfare should be one of the most important objectives 
of public antitrust enforcement. Moreover, he quoted Joaquín Almunia, who during the previous European 
Competition Day in Budapest, underlined that consumer welfare sets the objectives and the priorities of 
the decisions issued by antitrust authorities. 

In addition, Maciej Szpunar, the Under-Secretary of State for Legal and Treaty Affairs in the Polish Ministry 
of Foreign Affairs emphasized the role of competition policy in the context of the Internal Market which 
is one of the priorities of the Polish Presidency. Moreover, he insisted on the importance of a uniform 
legislation dealing with the protection of weaker market participants. He considers that the Directive on 
consumer rights, adopted by the Council of the European Union in October 2011, will contribute to this 
goal.

The conference ended with a presentation by Alexander Italianer, the Director General of DG Competition 
in the European Commission, summarizing the discussion panels and emphasizing the importance of 
efficient competition policy for consumer welfare. 

All materials, including the agenda of the event, the list of the speakers, the presentations and the video of 
the conference will be available shortly at http://www.prezydencja.uokik.gov.pl/en/eccd

See further: Polish Presidency of the EU

• Portugal: Competition Authority holds Second Edition of its International Training Programme
The Portuguese Competition Authority (PCA) hosted, between 26 and 30 October 2011, four competition 
experts from the Turkish Competition Authority (TCA) in the framework of the second edition of its 
International Training Programme (PIF_AdC).

During this week, the officials from the TCA participated in a comprehensive training programme on the 
Portuguese competition system. They also explored the PCA’s enforcement and advocacy achievements, 
institutional structure and work methodologies. The PCA’s advancements in internal communication and 
electronic work platforms, achieved in the light of recent efforts to improve its efficiency and effectiveness 
as a competition agency, were also discussed.

To promote mutual understanding and the sharing of international good practices, the competition 
experts from the TCA were invited to give a seminar at the PCA, open to the general public, on the Turkish 
competition system and a selection of landmark cases. 
The PIF_AdC participants also had the opportunity to have face-to-face discussions with competition 
officials from the PCA on a variety of case studies, taking the opportunity to compare the Turkish and 
Portuguese competition systems.

As an integral part of the PIF_AdC, the Turkish officials were also invited to a meeting with the Directorate-
General for Consumers regarding issues of competition and consumer protection. This complemented the 
objectives of the programme by widening the horizon of the Portuguese legal and institutional system 
beyond the activities of the PCA into the wider policy-making sphere.

The PIF_AdC aims to provide meaningful hands-on experience in competition law, economics and policy, as 
well as in the field of competition law enforcement and advocacy in the PCA to competition officials from 
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other competition authorities.

• European Commission: New Video and Quiz on Competition Policy
In December 2011, DG Competition has released two new communication tools: a multimedia Quiz on 
Competition Policy and a Video focused on cartels. Both the Video and Quiz are meant to communicate 
directly with EU citizens in a more dynamic way and to explain what Competition is and how it serves 
consumers.

The main purpose of the interactive quiz is to inform consumers about all competition sectors including 
State Aids, Antitrust and Mergers and to show how DG Competition works. It is presented in the form 
of multiple choice questions in a user friendly lay-out and includes three levels of difficulty. Issues such 
as what the Commission does, how competition delivers benefits, how to engage with Competition 
Authorities, what is the ECN and how to exercise consumer choice are addressed. It is available in all EU 
official languages.

Following the favourable reception of the “Competition – Improving your life” video a new film focusing 
on cartels has been released. Cartels are of the utmost interest as they cause direct harm to millions of 
consumers and attract public interest. 

The video consists of three parts which interconnect: an explanation of what a cartel is, what its negative 
consequences are for consumers and how the European Commission breaks cartels by enforcing the 
competition rules. The involvement of citizens in competition enforcement is also addressed, as well as 
the advantages which result from this.

The video intends to contribute to a better understanding of cartels by clarifying questions such as what 
they are, how they function, how companies compete in general and what impact cartels have on the 
prices and quality of products. The video is subtitled in all official languages.

The video and quizz will be available soon at the following address: http://ec.europa.eu/competition/
consumers/index_en.html
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• Hungary: Two new Members appointed to the Competition Council of the GVH
On 1 November 2011, Mr Pál Schmitt, President of the Hungarian Republic, appointed Dr Anna Miks and 
Dr Péter Miskolczi Bodnár as new Members of the Competition Council of the Gazdasági Versenyhivatal 
(GVH – Hungarian Competition Authority). 

The Members of the Competition Council are appointed for a period of six years.

Anna Miks obtained a law degree from Eötvös Loránd University in 2002. Between 2002 and 2009, she 
worked as a case handler in several units of the GVH including the Services Section, the International 
Section and the Legal Service. Since 2009, she has been working for the Competition Council of the GVH as 
case handler assisting the decision-making body of the GVH. She played a leading role in the development 
of the GVH’s leniency policy in 2006 and 2009. She speaks fluent English and German.

Péter Miskolczi Bodnár graduated from the Faculty of Law of the Eötvös Loránd University in 1981. He is 
a civil law professor at several universities in Hungary and has been deputy-director of Károli University 
since 2010. He joined the GVH in 2005 and since then he has been acting as a member of the Competition 
Council. Mr Miskolczi Bodnár is the author of a commentary on the Hungarian Competition Act and several 
other books on competition law in Hungary. He speaks fluent English and Italian.

See Press release (in English)

• Italy: New Chairman at the Autorità Garante della Concorrenza e del Mercato
On 18 November 2011, Professor Giovanni Pitruzzella has been appointed by the Presidents of the two 
Houses of the Italian Parliament as Chairman of the Italian Competition Authority. He succeeds Antonio 
Catricalà who has joined Mario Monti’s new government. 

Professor Giovanni Pitruzzella was born in Palermo in 1959. Before his appointment, he was a professor of 
constitutional law at Palermo Law University. He is also an attorney before the Italian court of last instance 
(Cassazione) and an expert in public procurement law, and has worked as adviser to previous governments, 
as well as to regional governments. 

Professor Giovanni Pitruzzella has published numerous articles, four monographies, a handbook on Italian 
Constitutional Law (with R. Bin) and a handbook on Italian Public Law.

See press release (in English)

• Slovakia: New Chairman at the Antimonopoly Office
On 10 November 2011, Tibor Menyhart became the new Chairman of the Antimonopoly Office of the 
Slovak Republic (AMO SR). He succeeds Danica Paroulkova whose second term of office terminated in 
October 2011. She had been a Chairwoman of AMO SR since October 2001. 

Tibor Menyhart joins the AMO SR after having been active in the management of the company Transpetrol, 
a. s., operating the oil pipeline transport system in Slovakia. 

Tibor Menyhart is a lawyer. In 2000, he graduated from the Faculty of Law at Comenius University in 
Bratislava and two years later he passed his doctorate. He started his professional carrier in the Agency 
for the Support of Regional Development in the Ministry of Construction and Regional Development of 
the Slovak Republic (2000 – 2002). Later on, he worked as a lawyer in the Central Securities Depository of 
the Slovak Republic (2002 – 2003). In 2004, he joined Transpetrol where he was director of the legal and 
control division and later director of the transport and trade division. At the same time, he was a member 
of the Transpetrol Board of Trustees.

PERSONALIA
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• Spain: Inauguration of the new President of the National Competition Commission (CNC) and new 
Council Members appointed

In a ceremony held at the offices of the CNC on 17 October 2011, the new President of the CNC, Mr Joaquín 
García Bernaldo de Quirós, was inaugurated pursuant to the publication of the Cabinet Resolution of 14 
October on his appointment. The ceremony was attended by the Second Vice President of the Government 
and Minister for the Economy, Elena Salgado, and the Commission’s outgoing President, Luis Berenguer.

Joaquín García Bernaldo de Quirós (born 3 January 1961) has a law degree from the University of Granada 
and has pursued his career in the judiciary. He was Associate Professor of Administrative Law at the 
University of La Laguna (Santa Cruz de Tenerife). He has been a Judge in La Laguna and the President of the 
Judicial Review Chamber in Malaga of the High Court of Justice of Andalusia since November 2001. He has 
been a member of the IT Committee of the General Council of the Judiciary and of the Joint Commission 
of the High Court of Justice of Andalusia and Regional Government of Andalusia on the Standardisation of 
Procedures and IT Application.

During the same ceremony, Paloma Ávila de Grado and Luis Díez Martín were also inaugurated as members 
of the Council of the CNC.

See Press release (in Spanish)

TRAINING OF JUDGES
A new Call for Proposals on training projects for national judges in EU Competition Law and Judicial 
Cooperation will be launched in the first quarter of 2012.  

The grants awarded by the European Commission in the 2011 call will support the projects of the selected 
beneficiaries and facilitate the training of almost 600 judges from EU Member States. 

Projects on training of national judges funded by the Commission so far are published on the following 
website: http://ec.europa.eu/competition/court/training.html 

The call for proposals 2012 and useful information will be published on the following website: http://
ec.europa.eu/dgs/competition/proposals2/. 
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Food & Retail News

• Austria: Current Investigations and Proceedings in Food Sector
The Austrian Federal Competition Authority (FCA) is currently dealing with two major cases 
regarding alleged infringements of Article 101 TFEU in the food sector. 

The first case concerns the beer market. The investigation was triggered by a complaint of a cash 
& carry company concerning an alleged infringement of antitrust provisions. According to the 
complaint, the major Austrian breweries refused to supply cash & carry companies with draught 
beer as they were distributing their beer themselves or through small local beverage distributors.
This boycott was allegedly based on an agreement which had been reached in the context 
of a trade association meeting, according to which no cash & carry company should receive 
draught beer. The complainant also informed the FCA about illegal resale price maintenance and 
restriction of sales. The FCA sent requests for information, questioned witnesses and conducted 
inspections (end of June 2011). Evidence was found that the breweries concluded an agreement 
within the framework of their professional association not to supply cash & carry markets with 
draught beer. Furthermore, the FCA found evidence of vertical restraints. The investigation is 
ongoing. 

The second case concerns the sugar market: the FCA has brought a suspected cartel in the sugar 
market before the Austrian Cartel Court in autumn 2010. A leniency application revealed that 
two international sugar companies and their Austrian subsidiary allegedly engaged in geographic 
market sharing from approximately 2004 until the end of 2008 infringing Article 101 TFEU. 
Whereas the leniency applicant will not face a fine, the Austrian Competition Authority has 
requested the Cartel Court to impose a fine on the other company and their subsidiary involved. 
Court proceedings are ongoing. 

See Press release (in German)

• Belgium: Belgian Supermarkets are 10% more expensive than Dutch Supermarkets
In April 2011, the Minister for Economics asked the Belgian Competition Authority (Competition 
Authority) to study the price differences between goods sold in Belgian and Dutch supermarkets, 
and to suggest action to reduce identified price differences. The Competition Authority has 
accordingly decided to launch a study on the price differences in processed food in Belgium and 
the Netherlands in March 2011, which focuses on four main issues:

- Verifying the methodology used to carry out international price comparisons;
- Comparing the characteristics of supermarket chains in both countries and evaluate the effect  
   of any potential differences on the costs of processed food;
- Examining possible restrictions to competition in the retail sector in Belgium;
- Studying the effect of key regulations affecting competition in the distribution sector in Belgium.

International prices differences are usually calculated on the basis of indicators designed to 
compare GDP figures in purchasing power parity. These indicators seek to strike a balance between 
comparability and representativeness of the products. Food products and fast moving consumer 
goods are likely to differ significantly across countries, with the effect that representative products 
are unlikely to be identical. 

Therefore, the Belgian Competition Authority has decided to undertake a wide-ranging study 
on prices of identical products. Nielsen was commissioned to identify price differences between 
products with the same EAN code (European Article Numbering). The results of the study point 
to significant price differences:

- Based on 18287 shared products between Belgium and the Netherlands, consumer prices  
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   appear to be 10.4% cheaper in the Netherlands;
- Based on 20181 shared products between Belgium and France, consumer prices appear to be  
   7.0% cheaper in France;
- Based on 6981 shared products between Belgium and Germany, consumer prices appear to be  
   10.6% cheaper in Germany.

According to the initial results of the study, higher consumer price in Belgium arise as a 
combination of the following factors:

- Tax differences cannot explain more than a 2% price difference;
- Differences in social legislation: in contrast to their Belgian colleagues, the bulk of workers  
   in Dutch supermarkets are very young and work less than 16 hours a week (most of them are  
   students);
- The ban on resale-below-cost in Belgium may reduce the degree of competition between  
   supermarkets, and between their suppliers;
- Although the study did not identify significant barriers to entry in Belgium (three supermarket  
   chains have shown a rapid organic growth over the last two decades and are now amongst the  
   five largest chains), there might be important difficulties to exit and/or restructure; amending  
   some aspects of the social legislation and uniformising franchise contracts may help.

• Bulgaria: Multiple Initiatives of Commission for Protection of Competition (CPC) in 
Food Sector
The performance of the food supply chain has direct consequences for all Bulgarian consumers, 
since food represents a significant part of Bulgarian households’ expenditure. The functioning 
of the food supply chain plays an increased role in the path towards recovery from the current 
economic and financial crisis. High food consumer prices are a source of concern because they 
put pressure on household incomes, particularly on those who spend a considerably large 
portion of their income on food. That is why a better functioning food supply chain is crucial for 
Bulgarian consumers and for ensuring a sustainable distribution of value added along the chain, 
thus contributing towards raising its overall competitiveness.

In the field of fast moving consumer goods, which includes the food retail sector, the CPC initiated 
proceedings against six supermarket chains (Metro Cash and Carry Bulgaria, Billa Bulgaria, Kaufland 
Bulgaria and Co., HIT Hypermarket, Maxima Bulgaria and Piccadilly). The alleged infringement 
consists in the application by these supermarkets of common mechanisms for the coordination of 
their trade policy on the retail market, as well as the coordination of their marketing promotions 
policy and the exchange of sensitive commercial information. In February 2011, the CPC issued 
a Statement of Objections addressed to the six supermarket chains. The parties are expected to 
formulate their observations on the Statement of Objections after the Supreme Administrative 
Court renders a decision on issues concerning access to file, part of which remained undisclosed 
due to business secrets of the respective parties. The Court proceedings are still pending.

In terms of sector inquiries, the CPC undertook a number of initiatives in the food sector. In 
December 2010, the CPC concluded an inquiry into the milk sector. It analyzed the functioning of 
the national markets for production and buying of raw cow milk, milk processing and distribution 
of dairy products. The aim of the inquiry was to clarify the specific competition issues on the 
Bulgarian dairy market, which is undergoing a process of restructuring and consolidation but 
is still characterized by the fragmented structure of dairy farm holdings. This fragmentation 
allows dairy processors to impose on dairy producers low prices for buying milk, as well as other 
unfavourable conditions. 

Subsequently, at the beginning of this year the CPC launched two other sector inquiries in 
the food sector. The first inquiry aims to analyze the interrelated markets of producing and 
marketing of oil bearing sunflower seeds and sunflower oil, while the second one is carried out 
on the interrelated markets of bread wheat, wheat flour and bread for mass consumption. Both 
inquiries were initiated as a result of the sharp increase of prices for end consumers and will 
try to establish whether the price trends are due to objective economic factors or to potential 
anticompetitive practices. (See ECN Brief 02/2011).
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The CPC has also made extensive use of competition advocacy to address concerns in the food 
sector.

In May 2010, following a request by the Ministry of Finance, the CPC adopted an opinion on the 
setting of a minimum retail price for bread for mass consumption. The request was related to 
the implementation of an anti-crisis government measure designed to directly regulate markets 
in order to prevent monopoly pressure on suppliers and to guarantee fair competition. In its 
analysis, the CPC took into consideration the possible reasons for the introduction of a regulated 
minimum price for bread, such as the termination of below-cost selling, the protection of the 
interests of producers and consumers and the fight against the informal economy in the sector. 
Ultimately, however, the Bulgarian authority reached the conclusion that the introduction of a 
minimum retail price of bread is not justified and that its positive effects would not make up for 
the harm to competition.

Over the past two years, the CPC has been asked on several occasions to give an opinion on the 
necessity to introduce a regulation that would govern the relations between supermarket chains 
and suppliers. 

The CPC examined the experience of other EU Member States, as well as the EC initiatives on 
the supply chain in Europe, and analyzed the different regulatory approaches and their effect 
on competition. One possible approach to overcome the problems in the relations between 
suppliers and retailers would be to enforce the existing competition rules. However, certain 
perceived problems, such as unfair trading practices stemming from unequal bargaining power 
rather than from the exercise of market power, fall outside the scope of the competition law and 
hence of the CPC competences. Another possible way to deal with this issue would be to amend 
the competition law by introducing the concept of “abuse of significant market power”. A third 
approach would be to design a specific law on unfair trading practices exercised by retailers on 
suppliers. However, it bears the risk that supermarkets may look into suppliers from neighbouring 
countries, where conditions are less strict. It is also possible that supermarket chains would 
favour bigger suppliers. This specific law could have an adverse effect on the small suppliers it 
was designed to protect in the first place. Another important problem would be the possible 
overlap of competences of the competition authority and the authority enforcing this specific 
law, which would lead to legal uncertainty.

In its opinion, the CPC analyzed other possible initiatives, such as launching information 
campaigns, introducing a code of ethics, or strengthening suppliers’ bargaining power through 
establishing professional organizations, which would protect their collective rights.

Considering the importance of the food sector, the CPC makes use of all available instruments in 
order to ensure the best conditions for effective competition and the protection of consumers’ 
welfare. 

See further:
 Sector inquiry - milk sector (in Bulgarian)
Opinion on minimum price for bread (in Bulgarian)
Opinion on introducing regulation of the relations between supermarket chains and suppliers (in 
Bulgarian)

• Czech Republic: Act on Significant Market Power in Sale of Agricultural Products - 
Impact Assessment
On 1 February 2010, the Act No. 395/2009 Coll., on Significant Market Power in the Sale of 
Agricultural and Food Products and Abuse thereof (the Act) entered into force. 

This new Act introduced stricter national rules applicable to unilateral conduct in the food sector 
which go beyond the classical dominance test foreseen under Article 102 TFEU. Significant 
market power is defined by the Act as the position of the buyer (the retailer) towards the supplier, 
enabling it to impose unilaterally beneficial trade conditions on the supplier, because the latter 
is not able to deliver its goods to the consumers by other means than via the particular retailer. 
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There is a rebuttable presumption of significant market power if the net turnover of the retailer 
in the Czech Republic for the last financial year ex-ceeds CZK 5 000 000 000 (€ 200 000 000). It is 
prohibited to abuse such significant market power to the detriment of suppliers; the abuse is to 
be understood as a systematic conduct which has as its object or effect the significant distortion 
of competition on the relevant market. The Office for Protection of Competition (the Office) is 
competent to apply the Act. (See ECN Brief 01/2010). 

One of the fundamental difficulties which the Office faced in relation to the application of the 
current Act is that it contains a range of vague or rather general terms, making its application 
difficult not only for the Office, but also for its addressees. Since the Office had never before 
conducted any proceedings regarding the abuse of dominant position in the market of agricultural 
and food products, it also had to monitor the market in great detail to become familiar with 
relations between suppliers and retailers in order to avoid any counter-productive intervention 
on the market. 

In this framework, several meetings took place between the representatives of the Office and 
of both suppliers and retailers to gather general indications on how the Office would apply the 
Act in practice. The Office initiated at the beginning of 2010 a sector inquiry into the market 
of milk, meat and bakery products to collect relevant information concerning supplier-retailer 
relationships and the process of negotiating delivery terms. The Office gathered an extensive 
set of information which served as basic evidentiary facts for initiating several administrative 
proceedings pursuant to the Act.

Most findings of the Office concerned possible infringements of certain provisions of the Act 
such as the obligation to applying a 30-day limit for payment of invoices as well as related issues, 
especially the non-transparent system of discounts on the original price of supplied goods that 
retailers require for earlier than due date payments of invoices. The Office focused on solving 
problems which are fundamental for most of the suppliers and which affect their viability on 
the market. As a result, operators in the sector of agricultural and food products in the Czech 
Republic started to modify their commercial behaviour and, for instance, most retailers began to 
adhere to the 30-day limit of payment as an inherent part of their business conduct.

However, despite the fact that in several cases the Office initiated administrative proceedings, 
the application of the Act in practice can hardly be described as an easy task. Problems arise 
mostly due to the obscurity of some its terms which allow for an ambiguous interpretation of the 
Act. The most serious problem lies in the definition of the fundamental term “significant market 
power”. According to the Office every retailer with the net turnover exceeding CZK 5 000 000 000 
has significant market power. It is then the particular retailer’s responsibility to submit evidence 
that would prove that it is not in a position of significant market power towards the supplier/
suppliers in question. However, this opinion of the Office shall most likely be subject to judicial 
review in the future. 

Since there are more interpretation problems preventing the adequate application of the 
Act in practice, the Office has set up an interdepartmental working group composed of its 
representatives as well as of the Ministry of Industry and Trade, Ministry of Finance and Ministry 
of Agriculture, with the objective of evaluating the future of the Act.

The working group suggested four possible solutions to solve the current problems:

- preservation of the existing wording of the Act without alterations;
- amendment of the Act;
- repeal of the Act without it being replaced;
- repeal of the Act and transfer of some of its parts to the Competition Act or other 
  regulation. 

The Government of the Czech Republic adopted the last option and this led to the drafting of 
an amendment to the Competition Act in spring 2011, which should introduce into the Czech 
competition law a new term “significant economic position” and the prohibition of the abuse of 
thereof. Apart from a simplification of the text from the original Act, the principle of economic 
dependence resulting from the competitor’s market power was abandoned and replaced with 

Fo
od

 &
 R

et
ai

l N
ew

s

39ECN Brief 05/2011
Food & Retail

http://ec.europa.eu/competition/ecn/brief/01_2010/newcompetence_cz.pdf


40

the principle of significant economic position which is deemed to be held by companies with 
retail sales exceeding CZK 10 000 000 000 and is not limited only to the agricultural and food 
sector. Hence, ambiguous provisions will have been eliminated, which is one of the principles the 
legislature had set as its main goal. 

The draft amendment was published on the websites of the Office and the Ministry of Industry 
and Trade on 7 April 2011 along with the draft amendment to the Price Act in order to launch 
a public consultation. Comments from stakeholders were incorporated in the draft and the 
legislative process is ongoing.

See further:  Draft Amendment of the Act on the Protection of Competition  (in Czech)
  Draft Amendment of the Price Act (in Czech)

• Denmark: Analysis of Danish Grocery Market
In June 2011, the Danish Competition and Consumer Authority (DCCA) completed a competition 
analysis of the Danish Grocery market. The objective of this exercise was to study the competition 
among the retailers and the suppliers in the Danish grocery market and to see if the dominant 
suppliers used their dominant position to restrict their competitors’ actions.

The analysis showed that the existing players (both among the retailers and the suppliers) on the 
grocery market in Denmark actively compete for consumers. The analysis didn’t either uncover 
any signs of suppliers abusing their dominant position to oust their competitors. Regulatory 
barriers, particularly the Planning Act (regulating the size and location of shops), however, impede 
the development of retail structures. This implies that competitive pressures and productivity is 
lower and grocery prices are higher than they otherwise might be. 

The Danish grocery market is a big and important market for the Danish consumers, and it is 
characterized by having a high market concentration both amongst retailers and suppliers. The 
three largest supermarket chains (Dansk Supermarket, COOP and Dagrofa/SuperGros) have a 
combined market share of approximately 89%. Among the retailers, there are usually one or 
two big players and a few smaller suppliers in each product category. While the concentration 
is high so are the Danish grocery prices, which are the highest among the EU7 countries 
(Belgium, Denmark, Finland, France, Germany, Italy and The Netherlands: those countries were 
chosen because they are Northern European EU Member States using the € and because of 
their similarities to Denmark in terms of BNP per capita, socioeconomic structure etc.), and 
productivity in the sector is lower than in other Nordic countries. 

The analysis shows that the high concentration among the retailers provides them with significant 
bargaining power over suppliers. This market power plays a big role in alleviating the adverse 
effects that could stem from situations where the big suppliers try to limit competition in the 
market by, for instance, imposing restrictions on the retailers’ ability to do business with other 
suppliers. 

Danish retailers have, in some areas, extensive knowledge of their competitors’ daily operations 
due to the fact that they buy sales data from the Nielsen Company. Although the information 
allows for a higher degree of transparency between competing retailers, there is, according to 
the study, no sign that it would lead to competition limiting behaviour in the grocery market.

There is a widespread use of special offers with significant price reductions on the Danish 
grocery market, which indicates that the market players compete actively for consumers. The 
study, however, shows that the widespread use of special offers is not unambiguously good for 
consumers – even though such offers give the active consumer an opportunity to buy the goods 
at low prices. One reason is that regular prices are set relatively high in order to finance the 
expenses incurred by the retailers and the suppliers when giving special offers, and to make the 
price reductions seem bigger.

The structure of the Danish grocery market has gradually transformed over the last couple of 
decades towards fewer and larger supermarkets. The transformation towards larger and fewer 
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supermarkets has, however, not been as fast as in many other comparable countries. This is, 
to a large extent, due to regulatory barriers resulting namely from the Planning Act. Those 
barriers lead to a lower pressure on competition than would otherwise exist. Both the market 
structure – with many small supermarkets – and the lack of competitive pressure results in a 
lower productivity and productivity growth.

An amendment to the Planning Act, which would permit the establishment of several large 
stores in Denmark, could improve productivity by replacing many of the smaller and medium 
sized supermarkets and by attracting foreign and more productive supermarket chains to enter 
the Danish market.

See Press communication (in English)

• Estonia: Recent Activities in Food and Retail Sector
In 2011, the Estonian Competition Authority (the Competition Authority) adopted an opinion on 
the European Commission proposal of December 2010, for a Regulation amending Regulation 
No (EC) 1234/2007 as regards contractual relations in the milk and milk products sector (the so 
called “Milk proposal”) and launched a market study regarding sugar distribution. 

Those activities of the Competition Authority are based on the powers laid down in the Estonian 
Competition Act, which empowers the Competition Authority to analyse the competitive 
situation, propose measures to promote competition, make recommendations to improve the 
competitive situation and make proposals for legislation to be passed or amended. 

The opinion on the Milk proposal was adopted by the Competition Authority in the beginning of 
2011 and has been drafted in view of providing a common position for the Estonian Government 
in the discussions regarding the Milk proposal within the EU Council. The main amendment of 
the Milk proposal allows milk producers to collectively bargain contract terms, including prices 
of raw milk. The Estonian Competition Authority concluded that such a proposal to introduce an 
exception to competition rules in the dairy sector (especially in relation to price-fixing) may in the 
short term and to a certain extent restore the milk producers’ position vis-à-vis milk processors, 
but in the long term the proposed measures will not solve the problems of the agriculture 
sector linked to the fluctuations of worldwide milk prices or the supply - demand dynamics. The 
mere fact that the parties bargaining power is imbalanced does not mean that the problems in 
agriculture accrue from competition related issues. 

In autumn 2011, the Competition Authority also carried out a market study analysing the problems 
in the sugar market from the competition point of view. Due to the high retail price of sugar 
in Estonia, the main purpose of the study was to gather information from market participants 
regarding the formation of prices at different levels and the obstacles that hinder sugar supply 
from other countries to Estonia. In addition, the study focused on the issue of how the specific 
market mechanisms (production quotas) influence the sugar price in Estonia. For the purpose 
of the market study, the officials from the Competition Authority met the main stakeholder’s 
active in the sugar market. The study was completed on 15 November 2011 and the Competition 
Authority came to the conclusion that it could not  establish that high price of sugar in Estonia 
was caused by anticompetitive agreements between the market participants. The Competition 
Authority found that the reasons for such high prices were rather strongly linked to the regulatory 
framework of the EU Common Market Organisation.  

In recent years, the Estonian Competition Authority has also investigated several cases in the 
food and retail sector. Investigations are currently ongoing into alleged milk and bread cartels, 
which have drawn a high level of attention from the public.

The full text of Estonian Competition Authority’s opinion is available on the Competition 
Authority’s webpage (in Estonian).

41
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• Finland: Competition Authority (FCA) opens Inquiry into Food & Retail Sector
The FCA opened an inquiry into the grocery sector in April 2011, the main purpose of which is 
to investigate how the buying power of the retail sector affects competition in the food industry. 
The Finnish retail sector is very concentrated. The two biggest chains (SOK and Kesko) have 
increased their market shares during the past 10 years and now jointly hold roughly 80% of 
the Finnish grocery retail market. Food prices in Finland are among the highest in Europe (The 
Research Institute of the Finnish Economy 2009). The high level of value added tax and logistics 
costs may partly explain the high food prices but there has also been an intense public debate 
on how the biggest retail chains use their alleged collective market power to sustain high food 
prices.

The FCA has received various market information concerning possible unfair practices used by 
the purchasing bodies of the retail chains from the food industry. From those messages, three key 
issues stand out from a competition perspective. These are the use of private labels (PL), category 
management practices and the use of slotting allowances or other payments made to retailers 
(such as marketing or shelf space allowances). The FCA intends to verify the existence, extent 
and modalities of such practices and try to determine whether there are similar or dissimilar 
occurrences compared to other countries in Europe. The purpose is also to keep unfair practices 
separate from antitrust issues, i.e. the focus of FCA’s investigations is to determine whether 
buying power is used in a way that leads to a serious competitive imbalance between different 
operators in the food industry. While the focus is on the effects on competition, the findings of 
the FCA’s investigation may later possibly also give rise to certain practices being highlighted as 
potentially problematic from a contractual fairness point of view. 

For the purpose of the sector inquiry, the FCA sent an extensive questionnaire to roughly 300 
Finnish companies operating in the food industry. The questionnaire especially targeted the 
meat, bakery, milling and pet food industries. The FCA’s questionnaire covered the three key 
issues and also provided the companies a possibility to express opinions e.g. on how changes in 
production costs are taken into account in negotiations with the purchasers, as well as views on 
the conditions of entry to the market. The FCA received 44 replies from companies of all sizes.

Based on these replies, the FCA has now sent follow-up questionnaires to the retail sector. On 
the basis of the retailers’ replies, the FCA will later decide on possible further measures. Possible 
outcomes of the sector inquiry include interventions against anti-competitive practices as well as 
legislative or advocacy initiatives (e.g. for the purpose of introducing codes of conduct).

• France: Intense Activity in Food Sector in 2011
The Autorité de la concurrence (the Autorité) extensively dealt with agro-food issues in 2011, in 
its consultative activities, merger control decisions and antitrust investigations.

As regards its consultative opinions, the Autorité mainly focussed on the implementation of 
Article 3 of the Law on the modernisation of agriculture dated 13 July 2010, which has taken 
over some of the recommendations the Autorité had put forward as an alternative to forbidden 
price-fixing agreements and which had been presented to the ECN Food subgroup.

Pursuant to this provision, the French legislator has defined the conditions under which model 
contracts could be drawn up by professional organisations. The Autorité is required to give an 
opinion prior to the adoption of model contracts in all agricultural sectors (Article 632-4 of the 
Rural code, resulting from Article 12 of the Law modernizing agriculture of 7 July 2010). 

The legislator prescribed that individual contracts should be in writing and include compulsory 
items, such as the volumes at stake, the way they will be delivered and paid, how individual 
prices will be determined, the duration of contracts (1 to 5 years) and how the contract will be 
terminated or renewed. It leaves however the specific contract terms and the specific volumes 
and prices to be agreed between contractual parties bilaterally.   

As of 17 October 2011, four opinions have been issued in various sectors (wine, fruit and 
vegetable, milk and turkey) and a dozen more will be probably released during the first half of 
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2012. In its opinions, the Autorité recalled that written long-term contracts may help to mitigate 
the effects of volatility but warned inter-branch organisations (IPOs), so that they would not 
interfere with individual negotiation of contracts between producers and processors and/or 
issue price recommendations. The Autorité also stressed that the elaboration process of model 
contracts should not lead to a standardization of the content of individual contracts and should 
not bind individual negotiations, in particular, on prices, e.g. by setting a precise formula and 
volumes. Thus, reliable objective and aggregated trend indicators may be developed but should 
not go beyond the exemption provided by the Horizontal Guidelines and should be supported by 
analysis of a public body (the Observatoire de la formation des prix et des marges). As regards 
the duration of model contracts, the suggested term should not lead to foreclosure and should 
depend on the specificities of each sector and each producer. Last, delivery conditions should not 
introduce discrimination according to the nationality or be seen as protectionism.

Moreover, as a rule, the Autorité encourages supply-side measures: encouraging concentration 
of supply will foster a more balanced bargaining power of producers vis-à-vis other market 
players of the food supply chain (for instance, retailers) and further differentiation of products. 

Next to its advocacy activities, the Autorité, in its merger control activities, is attentive to possible 
significant impediments to competition in the food sector. Thus, on 10 October 2011, the Autorité 
cleared its first merger decision regarding a cooperative, subject to remedies. The cooperative 
Agrial, which is the sixth largest in France, and had bought some cider activities from Elle-et-
Vire, committed not to make the collection of its members’ produce conditional upon them first 
purchasing the products it distributes (animal feed and other farm supplies) so as to preserve 
farmers’ individual choice. The articles of association will therefore be amended. The cooperative 
also submitted structural remedies so as to address unilateral effects in the production of cider.
 
Last, the Autorité undertook important investigation activities in 2011. Two antitrust decisions 
will be published at the beginning of 2012. 

• France: Fruitful Follow-up of 2010 Autorité’s Recommendations in ex officio Inquiries 
in Retail Distribution Sector
In 2010, the Autorité de la concurrence (the Autorité) launched on its own motion two sector 
inquiries into the retail distribution sector and issued recommendations on 7 December 2010. 

In its first opinion, the Autorité studied the then existing practices in category management 
agreements and made recommendations so as to avoid restrictions in intra-brand and inter-brand 
competition, such as privileged access to sensitive information, eviction from shelf space, or 
setting up of cartel hubs. Following this opinion, the national committee specialized in commercial 
practices drafted and adopted a Best Practices Code on 4 November 2011 (http://www.economie.
gouv.fr/cepc/les-travaux-de-la-commission/recommandations/recommandation-n°-11-01). This 
code seeks to regulate exchange of information between operators, so as to reduce or eliminate 
the risk of anticompetitive information exchanges, and to prevent category captains from being 
able to make decisions regarding placement of the retailers’ products or to exert pressure upon 
shop managers in stores. Suppliers and retailers also commit to sign contracts adhering to these 
principles when they engage in category management relations. Overall, the code seeks to 
eliminate the anticompetitive risks identified by the Autorité in its opinion. 

In its second opinion, the Autorité assessed the behavior of major retailers regarding commercial 
estate management and affiliation contracts between independent retailers and retail networks. 
The Autorité suggested to the French legislator to address cumulative contractual practices 
that disproportionately tie independent retailers to the heads of retail networks (franchisors 
or cooperatives). These practices include overlapping and opaque contractual obligations of 
excessive duration (up to 30 years), entry fees that constitute barriers to changing networks, 
“golden shares” aimed at blocking network switching, and post-agreement non re-affiliation and 
non-compete clauses exceeding one year.  

On 1 June 2011, the Government submitted a draft bill to the Parliament, which is still being 
discussed. It sets new obligations that would fall on the heads of retail distribution networks, 
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such as providing exhaustive pre-contractual information to independent distributors before 
concluding an affiliation contract, establishing a ceiling on the duration of affiliation contracts 
(between 5 and 10 years), submitting the use of no-compete clauses to the existence of a specific 
and substantial know-how , and limiting the use of “exit fees” paid by independent retailers when 
they leave a retail group. 

• Germany: Bundeskartellamt (BKartA) enters final Phase of its Inquiry into Milk Sector
Having adopted an interim report in 2009 and concluded several merger and antitrust cases in 
the milk sector the BKartA intends to conclude its sector inquiry by the first quarter of 2012. The 
final report of the sector inquiry “Milk” will focus on legal aspects and should become a guidance 
document for the actors in the food supply chain.

The sector inquiry in the milk industry was launched in 2008. The BKartA focused its investigations 
on the downstream (dairy/retail relationships) and upstream (producer/dairy relationships) 
markets. 

In the interim report, the BKartA presented its findings which were concentrated on the issue of 
the structure of the markets as well as the setting of the milk price and the negotiation thereof. 
One of the main findings published in the interim report is the high level of transparency in 
the milk sector in particular and in the agricultural sector in general. It was found that such 
transparency is detrimental to competition and especially to the market power of the small 
enterprises (producers).

Accordingly, the BKartA published in May 2011 a first case report concerning a market information 
system within the milk sector. A market information system is competition friendly if the 
information published is either sufficiently old or sufficiently aggregated and anonymous. It has 
to be determined on a case-by-case basis when these conditions are fulfilled depending on the 
market in question, the number of market players, the degree of transparency already existing 
on the market and several other conditions.

See further:
PR Interim Report on the Milk Sector Inquiry (in English)
Interim Report on the Milk Sector Inquiry (only available in German)
Case summary (in English)

• Germany: RPM in Retail of Consumer Goods under Investigation by Bundeskartellamt 
(BKartA)
After several merger procedures in the retail sector in Germany, the BKartA is now focusing on 
antitrust issues in this sector. 

Since the beginning of 2010, the BKartA has been investigating the vertical relations between the 
agro-food industry and its retailers. In this framework, the BKartA carried out inspections at the 
premises of 15 companies including 11 retailers and four manufacturers of branded consumer 
goods based on allegations of the fixing of end consumer prices for confectionery, coffee and 
pet food. The BKartA focuses on vertical price fixing which constitutes a clear-cut infringement 
of competition rules. Investigations are currently ongoing and may be extended in the future to 
other products such as baby food and beer.

The first decisions are envisaged for 2012.

In the course of those proceedings, several undertakings have offered their close cooperation to 
the BKartA. In order to help these undertakings to fulfill the requirement of lawful conduct in the 
future, the responsible Decision Division of the BKartA has published a recommendation paper 
on resale price maintenance (RPM). In this context a lively debate has taken place on the need 
for cooperation between retailers and producers and the limits which competition law sets on 
such behaviour. 
One of the points addressed in the debate is that manufacturers of branded goods try hard to 
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prevent the sale of their products at so-called “dumping” prices. To achieve this goal, it seems that 
they often make use of instruments which finally result in resale price maintenance. However, 
as stated in the recommendation paper, other means are available for manufacturers to protect 
their brands which induce negative side-effects less often and are compatible with competition 
law: they can e.g. distribute their products via selective distribution systems. 

Under certain circumstances RPM may lead to efficiencies, which can result in an exemption 
under Article 101(3) TFEU. It is however the duty of the parties to convincingly demonstrate this.

In order to gather further knowledge of the agro-food industry, the BKartA has also launched 
an inquiry into the food sector in February 2011: the first questionnaires have been sent in mid-
September of this year. 

See further:
Press release RPM (in English)
Press releases Sector Inquiry (in English): 16 September 2011 and 16 February 2011
Press releases on Merger cases in the retail sector (in English):
31 October 2011; 2 March 2011; 29 October 2010; 1 July 2008.

• Greece: Competition Commission wants to know more about Sale of Basic Nutrition 
and Daily Consumption Products in Greece
During the last years, the Hellenic Competition Commission (the HCC) has pursued many antitrust 
investigations in the food sector. These cases have covered a wide range of food markets and 
distribution channels such as processing and retail of milk and dairy products, sale of frozen 
vegetables by groceries, processing of flour, sale of supermarket products by franchisees’ outlets, 
manufacturing of soft drinks and fish production.  

Taking stock of the issues arisen in the context of these cases, while also considering that prices of 
certain basic nutrition and daily consumption products appear to be higher in Greece compared 
to other European countries and that a relatively big gap is often found between primary producer 
and consumer prices, the HCC decided to launch, on 16 December 2010, a public consultation 
on «The sale of basic nutrition and daily consumption products in the retail market». In taking 
this decision, the HCC also weighed the increasing consolidation of the retail sector and the 
expansion of large retail chains (hypermarkets, supermarkets). Notwithstanding the likelihood 
of ensuing efficiencies from such consolidation/expansion trends, notably due to economies of 
scale and lower costs, it would be important to assess the likely resulting benefits for consumers 
and the overall potential for the existence of anticompetitive conduct.

The public consultation concerns the terms of sale of basic nutrition and daily consumption 
products through retail market chains (hyper markets, super markets and mini markets), such as 
vegetables and fruits, dairy products, meat and fish, oils and butter, pulses, rice and pasta, flour 
and pastries, juices and beverages and frozen foods.

The public consultation focuses on a number of business practices which could potentially have 
an anti-competitive object or effect within the meaning of Articles 1 and 2 of the national law 
3959/2011 and Articles 101 and 102 TFEU:

- Agreements between undertakings which may lead to price fixing, production control and  
   market sharing;
- Exclusivity contractual clauses or clauses granting of other economic incentives such as fidelity 
   discounts and target rebates - mostly from firms with high market shares;
- Joint purchasing agreements between competing buyers;
- Resale price maintenance;
- Agreements on the location of goods in retail markets (entry/listing fees);
- Tying and bundling;
- Exclusive supply;
- Category management;
- Restrictions on parallel trade;
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- Clauses for the prohibition of passive sales;
- Imposition of unreasonable trading conditions by a dominant firm.

Interested parties were also asked to make suggestions for changes in the regulatory/legal 
framework, which a view to enhancing competition. 

The public consultation ended on 31 May 2011. After examining the data gathered in this context, 
the HCC decided on 2 December 2011 to launch a sector inquiry into the production, distribution 
and retail sale of fruits and vegetables. 

See Press releases (in Greek) of 30.03.2011 and 16.12.2010

• Hungary: Dual Shield to protect Food Suppliers
Pursuant to Act CLXIV of 2005 on Trade (the Trade Act), which took effect on 1 June 2006, the 
Hungarian Competition Authority (the GVH) is vested with the power to conduct proceedings 
against retailers with significant market power in case of alleged abuse as defined in the Trade Act. 
Such proceedings are dealt with in accordance with the procedures laid down in the Hungarian 
Competition Act (Act LVII of 1996 on the Prohibition of Unfair Trading Practices and Unfair 
Competition), by applying its provisions on the prohibition of abuse of a dominant position. 
Pursuant to the Trade Act (paragraph 7 section (3)) a company is considered to have significant 
market power in the following circumstances: 

- Where the consolidated net yearly turnover derived from the commercial activities of the  
   undertaking is higher than HUF 100 000 000 (approx. € 323 000 000) or 
- Where the undertaking is in a one-sided favourable bargaining position vis-à-vis its suppliers  
   on the basis of a number of factors, such as the structure of the market, the existence of entry  
   barriers, its market share and financial strength, the size of its trading network, the location of  
   its outlets etc.

In the past five years, the GVH has mainly applied the net turnover threshold criterion when 
defining significant market power on the retail market. This means that, based on recent market 
information, almost two-third of the market players is above this threshold.

There has been only one occasion so far in which the market structure test has been applied but 
the case did not relate to the food sector and the case was not pursued further.(Vj-149/2007; 
OBl Hungary Retail Kereskedelmi Kft., DIY retailer).  In this case, the Competition Council did not 
go so far to describe the phases of this market test or to define certain indexes that might refer 
to significant market power. It only noted that it is essential to reveal the real bargaining power 
of the parties concerned and also the fact that most of the transactions (based either on value or 
on volume) are carried out in a certain distribution channel. As for the abuses, the Competition 
Council added that, even if the above-named conditions are fulfilled, it also needs to be shown 
that the conduct was only profitable for the retailer. 

Since 1 January 2010, Act XCV of 2009 on the Prohibition of Unfair Trading Practices in relation 
to Agricultural and Food Products (the Unfair Trading Practices Act) has been in force in Hungary. 
The Central Agricultural Office is competent for its implementation.
 
The provisions of this Act largely overlap with the above-mentioned Trade Act’s substantial rules 
in the sense that both Acts prohibit three typical types of infringement, namely:

(1) undue discrimination against a supplier; 
(2) unreasonable restriction of a supplier’s access to sales opportunities and 
(3) the setting of unfair risk-sharing terms that unilaterally favour the retailer. 

A wide range of abuses such as unfair prices and bonuses, unreasonable retroactive modifications 
of contractual terms, granting the retailer the most favourable terms etc. would be covered by 
both regulations. However, contrary to the Trade Act, the Unfair Trading Practices Act effectively 
controls the price setting mechanisms of retailers vis-à-vis their end consumers.
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Both acts present other additional differences. The Trade Act prohibits retailers from applying 
a sale price that is below the price invoiced by the supplier, when the products in question are 
not owned by the retailers. This latter condition makes it impossible to establish infringements 
due to the fact that in a supplier-retailer business relationship goods are not bought and sold on 
commission and that this is clearly stated in the contracts. 

In the Unfair Trading Practices Act, such an additional condition does not exist. Besides, the 
Unfair Trading Practices Act further extends the price-controlling role of the enforcing Central 
Agricultural Office, so de facto it has the right to control whether the retailers’ price setting is 
below the suppliers’ invoiced selling price or their production cost.

The other main substantive difference between the 2005 Trade Act and the Unfair Trading 
Practices Act is that the latter does not contain the significant market power test. This means 
that, in practice, its provisions can be applied to all food retailer-supplier business relationships 
even in the case where the retailer is a small grocery shop selling agricultural and food products 
without having processed it further to end-consumers and where the supplier is an international 
company with a strong brand that is difficult to replace with another one in a certain product 
family.

See further: Trade Act (in English) - Central Agricultural Office’s activity related to the Unfair 
Trading Practices Act (in Hungarian)

Contact person: dr. SUKOSD, Peter; email: SUKOSD.Peter@gvh.hu

• Italy: Inquiry into Food Retail Sector currently ongoing in Italy: Preliminary Results 
show significant Increase in Degree of Concentration and Italian Competition Authority 
(ICA) further investigates upfront Payments
The ICA is carrying out a general sector inquiry into the food retail sector aimed at examining the 
structure of this sector, as well as the market players’ commercial behaviour and their effects on 
the functioning of the food supply chain.

The sector inquiry was launched in October 2010 in the wake of several food suppliers’ complaints 
about the allegedly anti-competitiveness of the system of upfront access payments. In particular, 
the complaints filed to the ICA alleged that upfront access payments were applied in the same 
way by all retail distributors: such payments were not in remuneration for the provision of 
services and were charged in order to finance and promote private labels rather than to enhance 
efficiency in the allocation of shelf space.

The ICA also considered the significant evolution undergone by the retail sector in Italy. Indeed, 
“non-structural aggregations” of firms (such as retailers’ cooperatives, retailers’ voluntary 
associations, franchising contracts and alliances by companies to undertake joined purchasing 
and logistics functions) have considerably expanded in the last years, and “private labels” and 
upfront access payments and other contributions have become increasingly important.

The sector inquiry is focused both on horizontal and vertical aspects of the retail sector. As for the 
horizontal aspects, the ICA is analysing – based on information obtained from the main research 
institutes, industry associations and the main Italian retail chains - the existing aggregations and 
agreements among retailers (cooperatives, buying alliances, franchising contracts…). The degree 
of “functional integration” which characterizes these diverse entities is specifically evaluated, 
taking into account the number of activities/decisional variables which are managed in common. 
To this aim several hearings with the players have been organized.

As for the vertical aspects, the main issues examined are the following: identification of the 
characteristics of the most common upfront access payments and other contributions (such 
as slotting allowances, “pay to stay” fees, listing fees etc.), analysis of the different negotiation 
phases through which the payments are fixed and evaluation of similar bargaining behaviours 
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put in place by different retail chains. 
In this perspective, the ICA sent a questionnaire to the more representative food producer and 
processor associations in Italy (Federalimentare and Unionalimentare), in order to explore the 
characteristics of the contractual relationships between their members and the main retail 
chains.

Following this general consultation, a smaller sample of producers was sent a wider questionnaire 
aimed at investigating in depth the effectiveness of the large retailers’ practice of charging access 
payments and other contributions as well as the possible effects of such practices on competition 
in the sector.

The first results of the inquiry show that in Italy the modernisation of the retail sector has led 
to a significant increase of the degree of concentration: industrial distribution chains count 
for about 40% of the retail sector turnover while the remaining 60% is accounted for by other 
“aggregations” of undertakings. In particular, the two major cooperatives (COOP and CONAD) 
are the most important operators, accounting for about 25% of the market. However the degree 
of concentration of the retail sector is low as compared to other countries: CR4 (four firms 
concentration ratio) is below 50% and CR8 is below 70%. Alliances among distribution chains 
aimed at joint purchasing are also important. At the moment five of them cover about 75% of 
the market, but changes in the composition of each alliance are frequent. As a result of such 
concentration, competition among retailers has shifted from individual companies to groups of 
companies, variously integrated, often linked by a mere contractual relationship.

The preliminary findings concerning the vertical relationships show that contracts are generally 
negotiated at three levels: more than 70% of producers start negotiations with a purchasing 
alliance; almost all of these producers negotiate with a chain and/or with a single distributor. At 
each negotiation level, upfront access payments and other contributions are dealt with. Payments 
and contribution fees are very numerous and greatly vary in structures (lump sum, percentage on 
sales, variable depending on the number of the supplier’s products…). 

The great complexity of organisation of the retail sector, as has emerged from the evidence 
gathered, has triggered further analysis, which is in progress. In particular the ICA is further 
investigating the numerousness and variety of upfront payments, also taking into account the 
interplay between horizontal and vertical aspects of the industry organization. While on the 
one hand, the widespread use of upfront payments may increase barriers for new entrants, on 
the other, the fact that contribution fees are negotiated at different levels may offset market 
transparency on purchasing conditions entailed by distributors’ purchasing alliances. 

The conclusions of the will be discussed in one of the following issues of the ECN Brief.

See Press release.

• Latvia: State of Play following Introduction of specific Provision on Retail Trade in 
Competition Law
An ongoing inquiry into the retail sector and the adoption of the first decisions on exploitative 
abuse of retailers’ economic power give an insight into the effects of the recent introduction 
of a specific provision on “Dominant Position in the Retail Trade” (hereinafter also DPRT) in the 
Latvian Competition Law in 2008. At the same time, the inquiry reveals the existing problems for 
the application of this new provision prohibiting the exploitative abuse of retailers’ economic 
power and gives ground for further discussions on the need for its improvement.

Pursuant to Article 13 (2) of the Competition Law, a DPRT is the ability of a retailer - based on 
its buying power on a significant period of time and its suppliers’ dependence in the relevant 
market - to directly or indirectly apply or impose unfair and unjustified provisions, conditions 
or payments upon its suppliers that may hinder, restrict or distort competition in any relevant 
market in the territory of Latvia. The Law also provides an exhaustive list of prohibited practices 
of market participants in dominant position in retail trade.
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This specific rule on DPRT differs from the classical notion of dominant position under competition 
law in relation to the required level of market power. The law foresees that in order to establish 
the existence of the DPRT, it is sufficient to establish the market power of the retailer over its 
suppliers without the need to establish it over its consumers and competitors. This specific rule 
was elaborated in close cooperation with the business environment and was seen as a tool to 
exploitative abuses of economic dependence and prevent the harm caused by an imbalance in 
the market powers of the economic actors in the retail sector in Latvia, which is characterised by 
the existence of a few large retail chains and a comparatively weaker and fragmented production 
sector.

Following the introduction of the provision in the Competition Law, the Competition Council (the 
CC) launched in January 2009 an inquiry into the retail market of consumer goods in supermarkets, 
opened five investigations and detected two infringements. Now it is up to the Courts to express 
themselves in the framework of the appeals lodged against the decisions finding infringements.

In the course of the above mentioned sector inquiry which is currently ongoing, the CC has 
scrutinized the contracts between large retail chains and their suppliers and has held discussions 
with representatives of both sides. Such an in depth monitoring of the sector has allowed the CC 
to draw conclusions about the impact of the new legislation. The inquiry showed that the new 
provision has caused an overall improvement in the commercial relationships between retailers 
and suppliers, as the conditions forbidden by law have been excluded from contracts. In general 
terms, contractual terms such as upfront payments required for the placement of products 
in a new shop or forbidden overly long payment periods seem to have disappeared from the 
contracts. 

In the framework of the enforcement of this specific provision, the CC has established infringements 
in two cases. On 30 November 2010, the CC adopted a decision imposing a fine of € 88 609 on 
one of the largest retail chains in Latvia (RIMI Latvia Ltd.) for having abused its dominant position 
in retail trade by imposing unjustified payments in a form of additional discounts to one of its 
suppliers, the milk processing company Valmieras piens JSC for the placement of its goods in the 
outlets of discounter Supernetto owned by RIMI Latvia Ltd. 

A second decision establishing an infringement was adopted on 13 January 2011 in which the 
CC fined another of the largest retail chains in Latvia (MAXIMA Latvija Ltd), for having imposed 
unjustifiably long payment periods in relation to the products delivered by a small bakery Siguldas 
Maiznieks Ltd. The fine was set at € 64 029.

However, all cases initiated by the CC (five in total) show that the shortcomings of the new 
legislation appear to be on individual level. As there are no predefined easily calculable thresholds 
to establish a dominant position in the retail trade, every particular case requires an economic 
and legal examination of the relationship of dependence (market power) between a particular 
retailer and its supplier. Accordingly, the investigation process is time-consuming and cannot 
ensure a prompt solution for the allegedly abused dependent undertaking.

Another factor, which had been underestimated and which appears to impede the effective 
implementation of the provision, is the reluctance of market participants to report about 
possible infringements:  it seems that because of their fear of losing their most important sales 
channel, suppliers choose to comply with the requirements of the retailer. Indeed, four cases out 
of the five cases on exploitative abuse of dominant position in the retail sector were initiated ex-
officio by the CC. In one case, the investigation was terminated as the potentially abused market 
participant refused to cooperate with the CC and did not provide the necessary data. Moreover, 
during the appeal proceedings in relation to the above mentioned decision on unjustifiably long 
payment periods, the supplier submitted a petition to the Court according to which the practices 
of the retailer did not cause him any harm.

• Lithuania: Monitoring of Retailers’ Activities
In 2010, the Competition Council of the Republic of Lithuania (the CC) completed a study 
concerning variations in the prices of food products. The purpose of the investigation was to 
identify the factors and the reasons that have caused the recent changes registered in food 
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products prices. 
The study showed that the significant increase in retail food prices was mostly caused by the 
increase in the price of the production resources however, in some instances, when prices of 
production resources were falling down, food prices decreased very slightly. According to the study, 
these changes in retail food prices are caused, inter alia, by the high number of intermediaries 
operating in the food products chain, the competitive structure of the elements of the chain and 
the differences in the negotiating power of the parties. However, the assessment of change in 
the key production resources prices, as well as the wholesale and retail prices for dairy and grain 
products also showed that the change in the resources prices alone does not fully account for 
the extent of the increase in the retail prices for dairy and grain products in the country. The CC 
came to the conclusion that the food products prices have increased not exclusively for objective 
economic reasons and that the variations may have emerged due to a weakening of competition. 
Based on these findings, the CC initiated specific investigations which are still ongoing. 

Since 2010 and in view to inform the public about food products prices in retail networks, the 
CC concluded an agreement with the state owned enterprise Agricultural Information and Rural 
Business Centre concerning the collection, the management and the publication of information 
from retail chains in the internet website www.produktukainos.lt. Every week, the website is 
updated with data on the lowest, highest and average prices of most important food products 
(milk, meat and meat products, chicken, bread, fish, flour, grits and vegetables – in total 45 
articles). 

The CC also entered into a cooperation agreement with the Lithuanian Institute of Agrarian 
Economics in order to carry out an analysis of the food products prices marketed in Lithuania, the 
elements of the price structure of those products and other related aspects, and to draw up joint 
conclusions. The website www.produktukainos.lt also publishes data on the margins charged by 
retail networks in respect of the 10 most common food products in Lithuania.

As of April 2010, the CC is the authority responsible for the enforcement of the Law on the 
Prohibition of Unfair Practices of Retailers (the Law). The purpose of this Law is to ensure the 
balance between the interests of suppliers and retailers having a significant market power. Article 
2(1) of the Law provides for a definition of retailer having significant market power. 

According to the Law, retailers with significant market power are prohibited to carry out economic 
activities contrary to fair commercial practices, in which the retail undertakings transfer their risk 
to the suppliers or impose on them additional obligations that limit the suppliers’ possibilities to 
operate freely in the market. Such obligations (10 in total) listed in Article 3(1) of the Law can take 
different forms such as the obligation for a supplier to pay an “entry fee”, or to offset the loss or 
a lower-then-expected profit of the retailer for the sale of supplier’s goods, etc. While enforcing 
this Law, the CC is empowered to carry out investigations into alleged violations of the Law (on 
its own initiative or following complaints). If an infringement is established, in accordance with 
the principles of impartiality and proportionality, the CC has the right to impose fines upon the 
retailer and to oblige it to cease the unfair practices or impose an obligation to perform actions 
restoring the previous situation or eliminating the consequences of the infringement, including 
the amendment of the agreement (Article 9(3) of the Law). So far, the CC has not received any 
complaints from suppliers regarding the infringement of the Law.

Acting in accordance with the provision of the above mentioned Law which vests the CC with the 
power to carry out monitoring and to report annually to the Government on the achievements of 
objectives sought by this Law, the CC initiated an inquiry in retail trade networks. The first report 
was submitted on 1 March 2011. This survey led to the conclusion that all provisions prohibited 
by the Law (i.e. those listed in Article 3(1)) were removed from the contracts with suppliers. 
However, it was found that some contracts contained additional clauses regarding fixed discounts 
not depending neither on the amount of supplier’s goods sold to retailers nor on reasonable 
logistics or advertising costs, etc. Another important finding was that some contracts contained a 
provision regarding the application of a basic price for all retailers. On the basis of these findings, 
amendments to the Law were submitted to the Government for further consideration in the 
Seimas.
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• The Netherlands: Do sustainable Shrimp Fishing and Competition swim in the same 
Sea?
On 18 April 2011, the Netherlands Competition Authority (NMa), by way of an informal opinion, 
informed the Dutch shrimp producer organizations that it is generally in favour of the sector’s 
management plan for sustainable shrimp fishing, but that the Dutch Competition Act does not 
allow measures that would limit shrimp catches.

Two Dutch (collective) producer organizations (POs), ‘GPO Garnaal’ and ‘Nederlandse 
Vissersbond’, have drawn up a management plan to secure a sustainable fisheries policy for the 
Crangon crangon, more commonly called the North Sea brown shrimp. Fishermen participating 
in the plan would gain an MSC certification. As the plan also touched upon Dutch and European 
competition law, the POs requested an informal (non-binding) opinion from the NMa.

In its opinion, the NMa states that sustainability and competition can go hand in hand. However, 
the limits of competition policy should be respected. In order to examine whether the POs did 
not overstep the boundaries of relevant competition law rules, the NMa divided the planned 
measures into three categories.

The first category includes measures of an organizational nature and general principles that did 
not go further than the applicable mandatory rules of law. In this regard, the NMa found that 
specific attention had to be paid to market entrants and licensees that did not take part in a PO. 
They too should be able to gain the hallmark on a non-discriminatory basis. The second category 
of measures concerned plans that were potentially at odds with Article 101(1) TFEU. However, 
their possible impact on competition was offset by their contribution to the improvement of the 
production or distribution of goods or to the promotion of technical or economic progress (it 
fulfilled the conditions of Article 101(3) TFEU). Measures in this category include those relating 
to the limitation of “bycatch” of marine species other than brown shrimp, the minimum mesh 
size of shrimp nets and the requirements applicable to sieving stations where shrimps are landed. 
Finally, the third group covered measures that were found to be in violation of Article 101(1) TFEU 
and could not be exempted by paragraph 3 of the said Article. Most notable were the proposals 
that envisaged catch limits aimed at protecting the brown shrimp population. Such measures 
would lead to a reduced supply of brown shrimps, causing their wholesale and consumer price 
to rise. The NMa held there was no need for these limits, as studies revealed that the brown 
shrimp population was (and is) not in danger. Moreover, there are no EU quotas for this species. 
Hence, the proposed catch limits went beyond what was necessary to achieve what they were 
designed for.

In conclusion, the NMa informed the POs that most of their proposals were in conformity with 
applicable competition law rules, except their plan to restrict output volume by introducing catch 
limits. This, according to the NMa, went one shrimp too far.

See further (in Dutch): 
http://www.nma.nl/images/Informele_zienswijze_Managementplan_MSC_Garnalenvisserij_
def22-156283.pdf

Press spokesperson:  Barbara van der Rest-Roest, phone number: +31 (0)70 330 3362, e-mail: 
pers@nmanet.nl

• Portugal: Competition Authority’s Role in Promotion of Well-functioning Food Retail 
Sector
Commercial relations between large retail groups (LRGs) and their suppliers (in particular, food 
suppliers) have been the subject of debate for a number of years, both in Portugal and in other 
European countries. The discussion in Portugal has been characterised by frequent calls for action 
against an alleged imbalance in the negotiating power between the LRGs and suppliers, as well as 
with regard to the impact of volatile international markets. Considering the economic importance 
of this issue and its direct impact on consumers, the Portuguese Competition Authority (PCA) has 

Fo
od

 &
 R

et
ai

l N
ew

s

51ECN Brief 05/2011
Food & Retail

http://www.nma.nl/images/Informele_zienswijze_Managementplan_MSC_Garnalenvisserij_def22-156283.pdf
http://www.nma.nl/images/Informele_zienswijze_Managementplan_MSC_Garnalenvisserij_def22-156283.pdf
mailto:pers%40nmanet.nl?subject=


52

played its role in promoting effective competition and fair practices in the retail market, by using 
of a variety of tools, including enforcement activities and advocacy instruments.

The food retail sector has been under the close scrutiny of the PCA either through merger review 
(including a clearance decision subject to remedies in case Sonae Distribuição/Carrefour Portugal 
of 2007 ) or the investigation of restrictive practices under the relevant national competition law 
and Articles 101 and 102 TFEU. From 2004 to 2011, the PCA has investigated nearly 15 cases, 
imposing fines on over 20 undertakings, associations of undertakings and individuals.

Another tool frequently used by the PCA in relation to the retail sector is the enforcement of 
the legislation on (individual) unfair commercial practices, such as the prohibition of sales below 
cost. In 2009, the PCA assessed 40 cases, imposing fines totalling over € 400 000. 

Market studies are another fundamental instrument used by the PCA, in particular in its 
competition advocacy efforts. The PCA concluded in October 2010 a major market Study on 
the Relationship between the Large Retail Groups and their Suppliers, with a range of targeted 
recommendations . For the purpose of this market study, questionnaires were sent to more than 
50 stakeholders and direct meetings were held between the PCA and some of these stakeholders.

The Report provides an overall examination of the markets for production, supply and large 
distribution of food products in Portugal, and identifies four areas where an imbalance in 
negotiating power appears to be more acute: (i) unilaterally set contractual conditions (i.e. 
standard contract negotiations); (ii) discounts and related practices; (iii) penalties; and (iv) 
payment terms.

The recommendations included in the report cover a large range of topics, specifically (a) the 
promotion of a culture of competition through self-regulation based on a renewed and enhanced 
code of conduct acceptable to all parties, together with the creation of an ombudsman and an 
effective dispute resolution mechanism; (b) an analysis of the opportunity to draw up regulations 
on contentious commercial practices which are not covered by the legislation on competition or 
the legal framework covering restrictive practices, and where there is no possibility of agreement 
through self-regulation; (c) reinforcement of the collection, treatment and dissemination 
of statistical data for prices along the food supply chain; (d) greater emphasis on supervising 
compliance with the legislation on restrictive commercial practices and (e) the proactive 
participation of the competent Portuguese authorities in the work undertaken by the European 
institutions dealing with issues related to the food supply chain. 

The combined use of the different tools mentioned has allowed the PCA to positively intervene 
in the retail sector, promoting competition and fair commercial practices. 

• Romania: Challenges for Competition Council in Food Sector
In an increasingly competitive economic environment, trade relations between producers active 
in the food industry, distributors and consumers are evolving by means of complex models. 
Against this background, the food sector is closely scrutinised by the Romanian Competition 
Council (the RCC) and has been the object of its assessment in the last years. 

In the recent years, several sector inquiries have been launched by RCC to give a comprehensive 
image of the food sector while entailing to study the market mechanisms. The most recent 
example is offered by the sector inquiry into the beer market, launched in May 2011. Competition 
concerns in this market were raised due to the high degree of concentration on the national beer 
market, the cumbersome economic framework, the decreasing market shares of small producers 
and the cash and carry system of exclusive agreements with a potential to foreclose the market 
for new entrants. Currently, RCC is assessing the data collected.

Another inquiry was finalized by RCC into the retail food sector in September 2009 which identified 
several potential anticompetitive agreements between suppliers and retailers concerning resale 
price setting and led to the launch of four ex-officio investigations which are currently ongoing.  
The final report of the retail sector inquiry was based on a survey conducted among 250 
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representatives of producers, wholesalers and cash & carry’s retailers. The main issues examined 
concerned modern and traditional commerce (complex network of open markets, corner stores, 
kiosks, and street vendors) including the issue of slotting allowances, the most favoured customer 
clause (i.e. a contractual clause by means of which the retailer presses the supplier to lower the 
price in order for the retailer to be more competitive on the market), category management (by 
product placement) and private brands.

Two other sector inquiries were finalized by RCC in the wheat and milk sectors in October 2009 
and September 2010 (see ECN Brief 02/2011 on Milk Sector Inquiry).

As part of its advocacy activities, the RCC delivers opinions on draft laws submitted by national 
ministers or other public institutions. For instance, the RCC delivered a favourable opinion on a 
Code of Practice set up to optimize and clarify trade relations between retailers and suppliers, 
adopted following a recommendation of the Romanian Government. The code which supports 
free trade and represents a declaration of principles is in compliance with the Romanian and 
European legislation in force. Among others, the Code deals with issues such as marketing costs 
imposed by the retailer to the supplier as well as exchange of information. 

Finally, a report on the “Romanian competition environment – developments in essential 
sectors”, comprising references to the food sector, has been recently published (see this issue 
of the ECN Brief) and it is available at http://www.consiliulconcurentei.ro/uploads/docs/items/
id7162/report_on_competition_in_romania_2011.pdf

• Spain: Actions of the Comisión Nacional de la Competencia (CNC) in Agro-Food Sector
The debate on the interplay between competition rules and the agro-food sector has played 
and continues to play an important role when tackling competition concerns in this sector. In 
this debate the Comisión Nacional de la Competencia (CNC) has advocated for not introducing 
exceptions to the application of competition rules in the agro-food sector in order to ensure 
consumer welfare in this particular sector.

The Spanish Competition Act provides several instruments to safeguard competition rules: merger 
control, antitrust enforcement and the encouragement of competitive practices by economic 
actors (advocacy initiatives). These instruments are used by the CNC in all sectors regardless 
of their nature, and this, obviously, includes the agro-food sector. The enforcement cases and 
advocacy actions described below in more detail, confirm the extremely active role played by the 
CNC in recent years in the food sector.

The main features of the agro-food sector have been lately assessed by the CNC within different 
frameworks.

On 13 October 2011, the CNC has published a report on the relations between manufacturers 
and distributors in the food sector, in which it recommends the removal of the legal restrictions 
on competition in relation to retail distribution and the application of measures to reduce the 
possible negative impact on competition of certain commercial practices of large distributors. 
For more information about this report, please see in this ECN Brief.

A comprehensive analysis of the sector had already been carried out and a report published 
in 2010, following a debate about the relationship between competition rules and the rules 
regulating the sector itself, both at national and EU level (see: http://www.cncompetencia.es/
Default.aspx?TabId=228).

The CNC has also carried out several advocacy initiatives including a general guide for business  
associations with specific examples in the agro-food sector, and published many reports on 
regulatory proposals possibly affecting market conditions in this sector (see: http://www.
cncompetencia.es/Inicio/Informes/GuíasyRecomendaciones/tabid/177/Default.aspx ).

In recent years, the CNC has also issued decisions against a number of food sector associations 
on the grounds of anticompetitive practices. Among the latest enforcement actions carried out 
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by the CNC Council in 2011, several cases are worth mentioning: On 29 April 2011, the CNC 
imposed a fine on several mussel producers associations in Galicia for an infringement of Article 
101 TFEU and Article 1 of the Spanish Competition Act, consisting in price fixing and sharing of 
sales between 1997-2008 (See ECN Brief 03/2011). 

Another decision was also issued by the CNC Council in March 2011, imposing a fine on the 
Spanish association for the processing and canning of seafood industry, Anfaco.

In December 2008, the Investigations Division of the CNC started an investigation in the tin can 
sector. On 19 May 2009, inspections were carried out in several undertakings in the metallurgy 
industry specialised in the manufacture of metal cans for food. During those inspections, the 
Investigations Division found that there had been contacts between several companies active in 
the processing and canning of seafood in the framework of the sectoral association Anfaco. The 
purpose of those contacts was to guide the undertakings active in the processing and canning of 
seafood  towards a common course of conduct, in particular in relation to the passing on of price 
increases of the tin cans in the final price of the products. 

On 1 September 2009, the Investigation Division decided to open formal proceedings against 
Anfaco for an alleged breach of Article 1 of the Spanish Competition Act (LDC) and Article 101 
TFUE. On 31 March 2011, the CNC Council concluded that Anfaco had adopted a collective 
recommendation which sought to coordinate the behaviour of the processors of canned seafood. 
This collective recommendation had taken the form of a decision to prepare and publish two 
press releases on 7 and 20 November 2008, which were reproduced in various media. In those 
press releases, the processing and canning seafood industry was given guidance on a common 
course of conduct in relation to the increase in the metal can price: to that end the press releases 
quantified the increase of the price of the can at 50% and indicated the need for its members to 
pass on this increase to the final price of the products.  

Given the content of the press releases (including specific references to increases in costs of 
the manufacturing and canning of seafood industry and the need to pass them on to the end 
consumer), the specific context in which they were prepared and published by the sharing  of 
competitive strategies between competitors within Anfaco in light of the announcement of the 
increase in the can price by the metallographic industry, together with the fact that the press 
releases were prepared and published by Anfaco, the association that represents, in terms of 
turnover, nearly 80% of the processing and canning of  seafood industry in Spain, the CNC Council 
concluded that Anfaco was the author of a collective recommendation prohibited by the Spanish 
LDC and by the TFEU.  

The CNC found that Anfaco intended to indicate through the press releases the expected course 
of conduct of the competing companies active in the processing and canning of seafood industry, 
so that their autonomous decision-making process would be influenced. This would favour the 
unification of commercial strategies, weaken rivalry between companies and affect the dynamism 
of the market, while at the same time enabling the processing and canning seafood industry to 
present a uniform line of conduct towards its main customer, the large commercial distribution 
sector.

Based on the above and in line with previous CNC’decisions  in the food sector, the CNC Council 
considered that Anfaco’s conduct restricts competition between the canning companies to the 
extent that it recommended or gave guidance on a common course of conduct in the light of the 
increase in the metal can price, and at the same time, justified the increase in the consumers’ 
eyes by the announcement of the increase in the metal can price.

In fixing the fine, the CNC took in particular account of the short duration of the conduct, of the 
fact that it has not been possible to prove a standardised course of action amongst the canning 
companies that are members of Anfaco as a result of the recommendation. Bearing in mind the 
dissuasive effect of fines, the CNC Council fixed the amount of the fine at € 100 000.
(For further information: http://www.cncompetencia.es/Default.aspx?TabId=116&numero=S%2
f0181%2f09&ambito=Conductas)

The latest enforcement action in the agro-food sector has been the CNC decision, dated 6 
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October 2011 in which the CNC Council has decided to impose fines totalling € 544 000 on several 
professional associations in the sector of sherry production for having engaged in concerted 
practices to fix the prices of sherry grapes and grape must, thereby infringing Article 1 of the 
Spanish Competition Act (LDC) and Article 101 TFEU (see in this ECN Brief).

• European Commission: Recent Efforts in sanctioning Cartels in Food Sector
The Commission’s enforcement practice in the food sector has focused on tackling hard core 
cartels. In the context of the economic crisis and rising food prices, detecting and sanctioning 
collusive behaviour in the food supply chain has indeed become more important than ever. In 
2011 the Commission concluded its investigation into the price fixing practices in the EU –wide 
marketing of, and trade in, bananas. In 2011 the EU Courts also rendered decisions on appeals in 
cartel cases in the agriculture sector previously decided by the Commission. 

Banana cartels

Bananas are bought all year around by a large proportion of EU consumers, and the EU is the 
largest consumer and importer of bananas in the world. According to EUROSTAT in 2010 the EU 
consumption of bananas was approximately 5 150 000 tonnes, of which 12 % were of domestic 
production. 

As imports dominate the EU banana market, it is not surprising that marketing and trade are at 
the forefront of competition enforcement in the sector. The banana market is highly concentrated 
with five major multinationals (Dole, Del Monte, Chiquita, Fyffes and Noboa/Pacific Fruit/Bonita) 
controlling more than 80% of all internationally traded bananas, and at least 50 % in the EU fresh 
banana markets. Furthermore, the trade in bananas during the period of the infringements was 
characterised by significant trade flows between Member States. For instance, bananas imported 
into a few ports located along either the Northern or Southern European shipping routes could 
distribute throughout the region or transported elsewhere. 

In its decision of 12 October 2011 the Commission concluded an investigation into the banana 
market which had started in 2005 on the basis of an immunity application made by Chiquita and 
sanctioned a cartel operated by this company and Pacific Fruit, both major importers and sellers 
of bananas in the EU (case COMP/39482 - Exotic fruit). From at least July 2004 to April 2005, the 
companies had fixed weekly sales prices for bananas and exchanged price information in relation 
to their respective brands in Italy, Greece and Portugal. The Commission imposed a fine € 8 919 
000 on Pacific Fruit while Chiquita, as the immunity applicant, was granted immunity from fines. 

In October 2008, the Commission also fined Dole and Weichert/Del Monte € 60 000 000 for price 
fixing in Northern Europe (case COMP/39188 – Bananas). It found that in the period 2000-2002 
the companies had engaged in bilateral pre-pricing communications during which they discussed 
banana price-setting concerning Austria, Belgium, Denmark, Finland, Germany, Luxembourg, the 
Netherlands and Sweden.
 

Dutch Beer cartel

Beer is one of the most important beverage items in EU household expenditure and it is particularly 
important for HoReCa services. In 2010 approximately 343 000 000 hectolitres of beer worth ca 
€ 106 000 000 000 were sold in the EU. Most beer (ca 63 %) was sold in retail outlets, but about 
70 % of expenditure on beer occurred in the HoReCa.

In its decision of 18 April 2007 (Case COMP/B/37.766 - Dutch beer market), the Commission had 
fined Dutch brewers Heineken, Grolsch and Bavaria with a total of € 273 800 000 for operating 
a price-fixing cartel in the beer market in the Netherlands. The InBev group was granted 
immunity under the Commission’s leniency programme. The four brewers coordinated prices, 
and price increases of beer in the Netherlands, both in the on-trade segment of the market 
(where consumption is on the premises) and the off-trade market segment (consumption off 
the premises, mainly sold through supermarkets), including private label beer. The Commission 
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also found that in both segments the brewers had coordinated commercial conditions offered 
to individual customers and allocated customers, while in the on-trade market segment the 
companies had coordinated the rebates granted to pubs and bars. 

The companies concerned subsequently appealed the decision before the General Court, seeking 
annulment of the Commission’s decision or a reduction in their fines. 

The General Court largely upheld the Commission’s fines for Bavaria and Heineken (see Judgments 
of the General Court of 16 June 2011 in Cases T-235/07 Bavaria NV v European Commission and 
T-240/07 Heineken Nederland BV and Heineken NV v European Commission (Dutch Beer Cartel)). 
The General Court annulled the part of the decision relating to Grolsch in full. The judgment finds 
that the Commission did not adduce sufficient evidence to establish the direct participation of 
Grolsch in the cartel (see Judgment of 15 September 2011 in Case T-234/07 Koninklijke Grolsch 
NV).  

Tobacco cartel

Italy is an important producer of raw tobacco in the EU and has significant exports to other 
Member States.

Between 1995 and 2002, the leading tobacco processors in Italy colluded on their overall 
purchasing strategy in the raw tobacco procurement market, agreeing between themselves 
purchase prices and allocating their suppliers (both growers and intermediaries). They also 
rigged their bids in respect of public auctions between 1995 and 1998. In 2005 the Commission 
imposed fines totalling € 56 000 000 on four raw tobacco processors for breach of Article 101 
TFEU (Commission decision of 20 October 2005 (C (2005) 4012 final, COMP/38.281 – Italian raw 
tobacco). Despite the conditional immunity granted to Deltafina, the Commission found that 
the company had infringed the obligation to cooperate as applicant for immunity. Therefore 
the Commission granted it a reduction of its fine of 50% instead of a complete reduction. The 
case was the first in which the Commission did not grant final immunity from fines to the first 
undertaking that revealed the existence of a cartel.

The General Court upheld the Commission decision entirely as far as Deltafina was concerned 
(see Judgment of the General Court of 9 September 2011 in Cases T-12/06 Deltafina and T-25/06 
Alliance One v. European Commission). In its judgment of 5 October 2011 concerning the actions 
brought by Romana Tabacchi, Mindo and Transcatab, the General Court reduced the fine imposed 
on Romana Tabacchi from € 2 500 000 to € 1 000 000, as it considered that the Commission had 
not sufficiently proved in part the duration of Romana Tabacchi’s participation (see Judgments of 
the General Court in Cases T-11/06 Romana Tabacchi Srl v European Commission, T-19/06 Mindo 
Srl v European Commission and T-39/06 Transcatab SpA v European Commission. The General 
Court did not adjudicate the action by Mindo and dismissed the action by Transcatab).

• Iceland: Competition Authority is investigating Food and Retail Sector
In the fall of 2010, the Competition Authority (the Authority) began an investigation into the 
development and formation of prices in the food and retail sector due to the fact that prices 
had significantly risen since the banking collapse of 2008. The investigation shows that the main 
cause of increased prices is the depreciation of the Icelandic Króna which fell by 74% in 2008 and 
2009. The price in Icelandic Kronas of imported products and resources for domestic production 
has therefore risen extensively resulting in higher food prices. 

The Authority is now investigating these price increases, both at wholesale and retail level. 
The focus is primarily on the question of whether the price increases are partly due to lesser 
competition. The Authority is also examining the difference in prices on the wholesale and the 
retail level and the business relations between the suppliers and retailers. Small retailers have 
long complained that they have to buy products from suppliers at much higher prices than the 
prices paid by big retailers or retail chains. Small retailers argue that these price differences limit 
their possibility to compete with big retail chains and especially discount store chains. They also 
argue that the price differences cannot be fully explained by cost advantages and stem partly 

Fo
od

 &
 R

et
ai

l N
ew

s

56ECN Brief 05/2011
Food & Retail

http://curia.europa.eu/juris/liste.jsf?language=fr&jur=C,T,F&num=T-235/07&td=ALL
http://curia.europa.eu/juris/liste.jsf?language=fr&jur=C,T,F&num=T-240/07&td=ALL
http://curia.europa.eu/juris/liste.jsf?language=fr&jur=C,T,F&num=T-234/07&td=ALL
http://curia.europa.eu/juris/liste.jsf?language=fr&jur=C,T,F&num=T-234/07&td=ALL
http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=1_38281
http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=1_38281
http://curia.europa.eu/juris/liste.jsf?language=fr&jur=C,T,F&num=T-12/06&td=ALL
http://curia.europa.eu/juris/liste.jsf?language=fr&jur=C,T,F&num=T-25/06&td=ALL
http://curia.europa.eu/juris/liste.jsf?language=fr&jur=C,T,F&num=T-25/06&td=ALL
http://curia.europa.eu/juris/liste.jsf?language=fr&jur=C,T,F&num=T-11/06&td=ALL
http://curia.europa.eu/juris/liste.jsf?language=fr&jur=C,T,F&num=T-19/06&td=ALL
http://curia.europa.eu/juris/liste.jsf?language=fr&jur=C,T,F&num=T-19/06&td=ALL
http://curia.europa.eu/juris/liste.jsf?language=fr&jur=C,T,F&num=T-39/06&td=ALL


57

from the buyer power of big retail chains. 

The Authority has collected data from 70 suppliers on the quantity sold and the wholesale prices 
of their 400 most popular food products. Data on the wholesale and retail prices of the same 
products has been collected from retailers. The collected data shows among other things how 
suppliers price their goods differently when sold to big and small retailers and the discount stores 
mark-up. The data gathered from suppliers and retailers is important for the Authority to evaluate 
the possibilities of smaller retailers to compete with bigger retail chains. 

The collection and processing of the gathered data is in its final stages. The Competition Authority 
plans to publish its report on the food sector in January 2012.

In 2010, the Competition Authority reached a settlement with the biggest retailer in Iceland 
and six meat processing companies in a case relating to the retail pricing of meat products and 
imposed fines totalling € 3 100 000. In March 2011, the Competition Authority imposed a fine 
on the soft drink manufacturer, Vifilfell (the Coca Cola bottler in Iceland) for having abused its 
dominant position in the carbonated soft drinks market.

See further: Decision no. 33/2010 (in English) - Decision no. 11/2011 (in English) - Decision no. 
36/2011 (in Icelandic)

• Croatia: Overview of Activities of Croatian Competition Agency in Food and Retail 
Sector
The main activities of the Croatian Competition Agency (CCA) regarding competition concerns 
in the food and retail sector in the recent years include the market investigations carried out 
annually by the CCA and published on its website.

The market studies covering food, beverages and sanitary products (i.e. food sector) have been 
carried out by the CCA since 2002, primarily in order to identify the market structure of the 
relevant markets and detect possible barriers to entry.

The last two studies conducted in 2010 and 2011, relating to the data for 2009 and 2010 
respectively, and covering a sample of more than 50 undertakings, showed that the food retail 
market in Croatia is one of the most developed and dynamic economic activities characterised by 
consolidation, agglomeration of the sector and the entrance of new retail chains in the market 
concerned. The market is open and dynamic, yet asymmetric, with one market leader with the 
highest turnover and holding a 30 % market share (Konzum – part of Agrokor group). At the same 
time, its competitors have experienced a significant increase in turnover over the last years.

Whereas retailers create alliances, both in the form of joint purchasing agreements and buying 
alliances, producers and suppliers cooperate with retailers who launch their own brands. The 
Croatian food retail market shows no significant entry barriers and then initial costs are low 
enough not to discourage entrants. At the same time, small undertakings indicate a falling 
trend due to competitive pressures. The requirements concerning retail outlets, facilities and 
infrastructure (e.g. building permits) are standard and do not differ from the usual commercial 
practice. The 2010 market study indicates that the consolidation process continues, showing a 
decline in the number of retailers. The first 10 retailers hold a combined market share of 77 % 
which points to a moderately concentrated market.

Apart from the regular market studies, the CCA has also been active in the area of advocacy 
in this sector. Last year, following the announcements made by the national bread producers’ 
association in which they informed the public that they plan to jointly raise the price of bread by  
6 %, which was supposedly justified by the price increase of wheat, the CCA reacted by saying 
that price fixing agreements contravene the competition rules and that each undertaking must 
be free to create its own price. Currently, the CCA is investigating the alleged cartel between 
bread producers in one of the largest Croatian cities.

See further information on market studies (in Croatian)
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