
Dear Reader,

This is the ninth issue of the ECN Brief which is a publication 
of the European Competition Network (ECN). The ECN is a 
network of the Member States’ competition authorities 
(NCAs) and the European Commission (DG Competition). 
The ECN Brief aims to inform you about the activities of 
the ECN and its members and to reflect the richness of 
enforcement actions and advocacy in the Network. It 
focuses on news of major interest about EU competition 
law and policy. The present issue covers news from June to 
the beginning of October 2011.

In the present issue, we are happy to report on initiatives 
adopted by several ECN Members with the view to improve 
transparency and predictability in their competition 
enforcement activities. These include the consultation on 
Draft Guidelines on Fines in Belgium, the consultation on 
a new Draft Guidance on Merger Control in Germany, the 
revision of Guidelines on Sanctions, Mergers, Complaints 
and Rules on Access to File in Romania, the adoption 
of the Communications on Termination of Proceedings 
by Commitments and on Short-Form Notification of 
Concentration in Spain. The Brief also announces the 
adoption of Best Practices on Antitrust Proceedings by the 
European Commission.

The last issue of 2011 will be published mid-December 
2011. In the meantime, we wish you interesting reading.
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 o Austria:  
Application for Fines filed in 
Textile Cleaning Investigation
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Ex-officio Investigation 
initiated in Aviation Fuel 
Sector
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  in Concrete Pipe Sector 
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  concerning Turntable 
  Ladders for Fire Engines

 o Italy:  
Fines imposed on Suppliers 
of Magnetic Resonance 
Equipment

 o Poland:  
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for alleged Abuse of Dominant 
Position in Gas Sector

 o Spain:  
- Gas Natural Group fined 
  for hindering Competition in 
  Marketing of national Fas for  
  Final Consumers 
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  Pumps Cartel case

COURTS
 o Finland:  

Copyright Management 
Organisation abused its 
Dominant Position

 o Portugal:  
Court confirms Authority’s 
Decision on RPM affecting 
Hospitals’ Public Tenders

 o Sweden:  
Private Enforcement in Postal 
Sector

ENFORCEMENT & CASES

France: Commitments cutting MIFs on Payment Cards

On 7 July 2011, the Autorité de la concurrece made binding 
the commitments from the Groupement des Cartes Bancaires 
to reduce the main MIFs on payment cards by 20 to 50 %.
Read more

Italy: ICA fines Refusal to share with Competitors 
Information essential for Renewal of Marketing 
Authorisation

On 27 July 2011, the ICA imposed on BAYER a fine of  
€ 5 124 000 for an abuse of dominant position on the market 
for the production and provision of fungicides used to 
protect grapevines. It was found to have refused to supply 
its competitors with its own studies on vertebrate animals 
essential for them to obtain the renewal of their marketing 
authorizations. 
Read more

Lithuania: Competition Council accepts Commitments 
by pharmaceutical Companies

The commitments made binding on 21 July 2011, guarantee 
that the prices and other conditions for the supply of 
pharmaceuticals to be resold through public tenders are 
decided independently by the distributor itself.
Read more

Spain: CNC imposes Fine on Correos for Breach of 
Commitments Agreement

On 23 August 2011 , the CNC imposed a fine of € 4 800 000 
on Correos for having breached commitments concluded 
with the CNC in 2005 in a case where the application of 
predatory prices had been investigated as an alleged abuse 
of dominant position under the Spanish Competition Law 
and the EU Treaty.
Read more

The Netherlands: Supreme Court decides that Antitrust 
Fines are not tax-deductible

On 12 August 2011, the Hoge Raad ended a long controversy 
by deciding that under Dutch law, the entire amount of the 
anti-trust fine imposed by the European Commission is not 
tax-deductible. In doing so, the Supreme Court contributes 
to the deterrent effect of sanctions imposed for competition 
law infringements, whether by the European Commission or 
by the NMa. 
Read more
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 o Bulgaria:  
Authority proposes Non-
Publication of Values of 
financial Assistance

 o Finland:  
New Competition Act enters 
into Force in November 2011

 o France:  
Authority welcomes social 
Tariff for broadband Internet 
Access

 o Ireland:  
Legislation to remove 
Restrictions of Family Doctors 
to treat Public Patients

 o Italy:  
Opinion on Liberalization 
Measures to foster economic 
Growth

 o Slovakia:  
Authority objects to Draft Act 
on Alcohol Consumption Tax

LEGISLATION & POLICY

Belgium: Public Consultation on new Fining 
Guidelines launched

The draft gives an overview of the procedural context as well 
as the method used to calculate fines. The public consultation 
was launched on 10 October 2011 and will be closed on 16 
November. 
Read more

Germany: Bundeskartellamt releases new Draft 
Guidance on Merger Control

On 21 July 2011, the Bundeskartellamt published its 
“Draft Guidance on Substantive Merger Control” for 
public consultation. The guidance document constitutes a 
substantial overhaul of the previous document published in 
2000 under the title “Principles of Interpretation of Market 
Dominance”. 
Read more

Romania: New Competences for Competition 
Council

The CC is now competent to investigate and sanction unfair 
competition practices. It has also integrated the Railway 
Supervision Council. A considerable part of the existing 
secondary legislation has also been revised: regulations 
and guidelines on sanctions, mergers, complaints and rules 
regarding access to file are in the process of being reviewed 
and the final texts are expected for end 2011. 
Read more

Spain: CNC adopts Communications on Termination 
of Proceedings by Commitments and on Short-Form 
Notification of Concentrations

On 28 September, the CNC adopted two new communications 
which are a further step in its strategy to provide greater 
transparency and predictability for its actions, thus increasing 
the legal certainty enjoyed by the different economic 
operators who interact with the CNC. 
Read more

European Commission reforms Antitrust Procedures 
and expands Role of Hearing Officer

On 17 October 2011, the European Commission adopted a 
package of measures aimed at increasing interaction with 
parties in antitrust proceedings and strengthening the 
mechanisms for safeguarding parties’ procedural rights. 
These measures will increase the transparency and fairness 
in competition proceedings.
Read more

Sector Inquiries / Market 
Studies

• Bulgaria: Conclusions of 
Inquiry into Fuel Sector and 
Opening of Proceedings

• France:
  - Sector Inquiry launched into 

  automotive Aftermarkets
  - Sector Inquiry launched 

  into E-Commerce

• United Kingdom:
  - OFT to decide whether 

  to refer Audit Market to 
  Competition Commission

  - OFT proposes Investigation 
  by Competition Commission 
  of Aggregates, Cement and 
  Ready-Mix Concrete Markets

  - Report on Competition in 
  Organic Waste Treatment
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 o Germany: Seminar on Sports 
and Competition Law Seminar

 o Lithuania: 8th Regional 
Competition Conference

 o Portugal: New Website of 
Competition Authority

 o Slovakia: 20 Years of 
Application of Competition 
Rules in the Slovak Republic

 o European Commission: 
20th Anniversary of EU-US 
Cooperation Agreement in 
Competition Matters

CONTACTS

ECN STATISTICS

Access to Commission 
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Training of National Judges
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Czech Republic: Conference in Brno - Celebration of  
20th Anniversary of Competition Authority from 29 
November to 1 December 2011

The Conference will focus on the links between consumers and 
public procurement, consumers and state aid and consumers 
and competition in general. The topics discussed will cover: 
“Competition and Consumers”, “Collective Damages Actions”, 
“Bid rigging” and “Economics in Competition Law”. 
Read more

Poland: European Competition Day in Poznan on 24/25 
November 2011

As the Polish Office of Competition and Consumer Protection 
deals not only with competition but also protects consumer 
rights, the event will be devoted to the interaction between 
competition and consumer protection: “Competition – what’s 
in it for consumers?”  
Read more

Romania: Conference on Competition in Sensitive 
Sectors of the Romanian Economy on 21 October 2011

The topics debated will focus on recent sectoral developments 
at national and EU level regarding pharmaceutical distribution, 
consumer credit and public acquisitions. Screening devices 
for measuring the degree of competition in various sensitive 
economic sectors will also be discussed. 
Read more

ECN members’ websites

Number of envisaged decisions by national competition 
authority; types of envisaged decisions etc.: 
http://ec.europa.eu/competition/ecn/statistics.html

Case search

List of Beneficiaries published

Personalia

• Hungary: Two new Members at 
the Competition Council

• Ireland: New Chairperson at 
the Competition Authority

• Lithuania: New Member at 
the Competition Council

• Luxembourg: Change 
at the Head of the 
Competition Council

• The Netherlands: New 
Board Member at the NMa

Annual Reports

• Czech Republic: Report 2010

• Denmark: Report 2011

• Finland: Report 2011

• Germany: Report 2009/2010

Link to the Annual Reports of 
all ECN Members

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/11/1194&format=HTML&aged=0&language=EN&guiLanguage=en
http://ec.europa.eu/competition/ecn/competition_authorities.html
http://ec.europa.eu/competition/ecn/statistics.html
http://ec.europa.eu/competition/elojade/isef/index.cfm?clear=1&policy_area_id=1
http://ec.europa.eu/competition/court/call_2010_results_en.pdf
http://ec.europa.eu/competition/ecn/annual_reports.html
http://ec.europa.eu/competition/ecn/annual_reports.html


• France: The Autorité de la concurrence makes Commitments cutting MIFs on Payment Cards 
by 20% to 50% binding

On 7 July 2011, the Autorité de la concurrence (the Autorité) made commitments from the Groupement 
des Cartes Bancaires (the Groupement), which includes over 130 banks, binding whereby the main 
multilateral interchange fees (MIFs) on payment cards are reduced by 20 to 50%. These fees had not 
changed in over twenty years.

The Autorité had expressed the concern that by jointly setting inter-bank fees, the Groupement would 
be likely to amount to an anticompetitive agreement between its members, unless the conditions of 
Article 101(3) TFEU would be satisfied. The Autorité based its assessments on the data adduced by the 
Groupement on two standards: the costs related to the payment and the tourist test, which has been 
previously used in the recent Visa case at EU level (Case COMP/D-1/39.398, Decision of 8 December 
2010).

MIFs on cheques fall outside the scope of the present procedure. In this regard, the Autorité had 
imposed fines totalling € 384 000 000 to 11 banks in September 2010 (see ECN Brief 04/2010). A separate 
investigation on the inter-bank fees set by other card payment systems (Mastercard, Visa, etc.) and those 
applying to other means of payment (in particular debits) is also conducted by the Autorité.

In the course of the investigation on the MIFs on payment cards, the Groupement  proposed commitments 
amounting to a reduction of most inter-bank fees. After carrying out a market test starting on 5 April 2011, 
the Autorité held two hearings during which a debate was held about the bank card system between the 
complainants (mainly merchants’ associations) and the banks. Following these hearings, the Autorité 
invited the Groupement  to go further in their commitments and, in particular, to propose significant 
reductions in the level of MIFs.   

The inter-bank payment fee (CIP) and withdrawal fee (CIR), which are the most significant MIFs on 
payment cards in terms of value, will see their respective amounts decrease significantly by 36% and 20 
%. The CIP, which is paid by the retailer’s bank to the cardholder’s bank, will decrease from 0.47 % to 0.30 
% on average, equivalent to a reduction of 36 %. The CIP annual revenue of the banks concerned, which 
is close to € 1 500 000 000 today, will ultimately be reduced by approximately € 500 000 000. The CIR, 
paid upon each withdrawal by the cardholder’s bank to the bank operating the automatic teller machine, 
will be reduced by more than 20%, dropping from € 0.72 to € 0.57. This reduction in the CIR will lead to a 
drop of around € 100 000 000 in the CIR annual revenue of the banks concerned, currently amounting to 
around € 450 000 000. The reduction in this fee, which is currently often passed on to the cardholders by 
the majority of the banks, will very likely have a direct and downward effect on cardholders’ bills. 

Apart from the level of the fees, the binding commitments also foresee that they will be applicable to 
“consumer” cards and to “professional” cards (the latter cards are those which are at the disposal of 
employees for their professional activities) as for the time being the French MIFs are the same for all kind 
of cards. Nevertheless the commitments give the possibility to introduce MIFs differentiated by types of 
cards.  

Moreover, in order to take account of the developing market context, the period of the proposed 
commitments has been reduced from 5 to 4 years. 

Under the auspices of a steering committee chaired by the Autorité, these 4 years will be used to lay 
down a sound methodology that may be used to revise fees at the end of the proposed commitments (in 
2015). This committee will include, in particular, representatives of retailers as well as the banks.

ENFORCEMENT & CASES

AUTHORITIES
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These commitments have become mandatory and their implementation has begun on 1 October 2011. 

Over the upcoming months, the Autorité intends to turn its attention to the inter-bank fees set by 
other card payment systems (Mastercard, Visa, etc.) and those applying to other means of payment (in 
particular debits).

See further: Decision of 7 July 2011

• Italy: The ICA fines Refusal to share with Competitors Information essential for Renewal 
of Marketing Authorisation

On 28 June 2011, the Italian Competition Authority (ICA) sanctioned Bayer Cropscience S.r.l. together 
with Bayer Cropscience AG for a violation of Article 102 TFEU and imposed a fine amounting to € 5 124 
000.

In February 2010, following a complaint filed by the chemical firm SAPEC Agro S.A., the ICA opened 
proceedings, against the companies Bayer Cropscience AG and Bayer Cropsciense S.r.l. (Bayer), for an 
alleged abuse of dominant position on the market for the production and provision of fosetyl-based 
fungicides, which are used to protect grapevines from peronospora. The alleged violation concerned 
Bayer’s refusal to supply its own studies on vertebrate animals, which were essential for competitors to 
obtain the renewal of the authorizations to market their products and which pursuant to the current legal 
regime (EU Directive 414/1991) could not be replicated because of the involvement of animal testing on 
vertebrates. The result of such conduct was that the competitors were forced out of the market as they 
could not renew their marketing authorizations. 

On 28 June 2011, the ICA decided that, in doing so, Bayer had abused its dominant position. The 
assessment of Bayer’s dominant position on the markets for the production and provision of fosetyl-
based fungicides  by the ICA was carried out on the basis of several elements including its market share, 
which was significantly larger than those of its competitors (in 2007, 46% in direct sales alone). The 
high degree of Bayers’ independence in its pricing policy in the 2007-2010 period was also taken into 
account. More specifically, the average price of Bayer’s products showed significant growth in this period 
as compared to that of other companies on the market, yet the company still nearly doubled its sales 
relative to competitors. The market, furthermore, was characterized by strong barriers to entry, such as 
high research and development costs as well as by heavy administrative procedures to obtain market 
authorisations. Finally, the dominant position was not (easily) contestable by competitors since Bayer 
owned the studies which were necessary to obtain permits to sell fosetyl-based fungicides in Italy.

In the ICA’s view, Bayer’s Studies on vertebrate animals can be considered as an essential facility. In fact 
the studies met the following conditions: they are: i) shareable in both the technical (“absence of rivalry”) 
and the economic (“profitability”) sense; ii) essential, in that they are necessary and non-substitutable 
as part of the permit renewal process; iii) non-replicable, in that EU legislation on this matter explicitly 
forbids firms from repeating past experiments on vertebrate animals.

The evidence gathered by the ICA showed that: i) Bayer’s behaviour was intended and able to exclude 
competitors from the market ; ii) they were effectively excluded from the market in 2008; iii) the excluded 
players were “equally effective competitors,” since they had formerly operated profitably in the relevant 
market; iv) Bayer’s behaviour was likely to damage consumers’ by increasing prices and reducing the 
possibility of choice between the products.

See further: ICA’s decision and press release (in Italian) and Press release (in English)

• Lithuania: The Competition Council accepts Commitments by eight pharmaceutical Companies

On 21 July 2011, the Lithuanian Competition Council (the CC) closed an investigation into possible 
anticompetitive vertical agreements between producers/suppliers and wholesalers of pharmaceuticals 
with regard to their participation in public procurement tenders, following commitments proposed by 
the said companies.
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Based on the information provided by the Ministry of Health of the Republic of Lithuania, the CC conducted 
an investigation into the activities of undertakings active in the wholesale trade of pharmaceuticals and 
the activities of the association of such undertakings and examined their compliance with Article 5 of 
the national Law on Competition and Article 101 TFEU. The practices of the following five producers/
suppliers of pharmaceutical products: UAB “Berlin Chemie Menarini Baltic”, UAB “GlaxoSmithKline 
Lietuva“, “Fresenius Kabi Polska“, UAB „Viasana“ (authorised representative of the German medicine 
producer medac GmbH in Lithuania, Latvia and Estonia), UAB “Nutricia Baltics“, and three distributors of 
pharmaceutical products: UAB “Tamro“, UAB “Limedika“, UAB “Armila“ were covered by the investigation. 

In the course of the investigation, the CC established that some of the distribution agreements concluded 
between the producers/suppliers and the distributors included clauses which may give rise to competition 
concerns. Namely, the clauses foresaw obligations on the part of the distributor to inform the supplier 
in advance about announced public tenders and to negotiate the supply conditions for such tenders 
with the supplier. Should the distributor win the tender, the suppliers were to be informed again and the 
distributor was then entitled to a special discount. 

The CC also examined whether the agreements were of a vertical nature and could have been concluded 
for the purpose of fixing the price charged by the distributors in the public tenders with hospitals 
and other budgetary institutions. However, given that no factual data on the existence of resale price 
maintenance was found and taking into account that the undertakings concerned offered commitments, 
the CC decided to terminate the investigation subject to the commitments described below.

The commitments undertaken by the companies concerned essentially include an obligation on their part 
to amend the current contracts which directly or indirectly include an obligation on the part of a distributor 
to negotiate with the supplier the price or any other conditions for the supply of pharmaceuticals (aimed 
at reselling them through a public tender) considering that in order to ensure competition on the market, 
such terms have to be decided independently by the distributor itself. The commitments also include the 
obligation to refrain from including such clauses in future contracts and refrain from implementing such 
clauses in practice.

The commitments undertaken by companies not to include such clauses in future contracts must be 
implemented immediately after entry into force of the CC Resolution of 21 July 2011. The commitments 
regarding the amendment of particular clauses in current contracts must be implemented no later than 
6 months after entry into force of the Resolution.
 
Additionally, given that the investigation also included an assessment of the regulatory environment, the 
decision of the CC also includes recommendations to the Ministry of Health advocating for changes in 
the current legislation in order to promote competition on the pharmaceutical market and ensure more 
efficient allocation of resources of the State Health Insurance Fund.

See further: Full text of the CC Resolution (in Lithuanian)

• Spain: The CNC fines CORREOS for Breach of Commitments Agreement

In its Resolution of 23 August 2011, the National Competition Commission (CNC) Council found that it was 
established that the Sociedad Estatal Correos y Telégrafos, S.A. (Correos) had breached the Commitments 
Agreement concluded on 15 September 2005 with the Competition Service (former CNC Investigation 
Directorate) in the framework of an investigation of an abuse of dominant position under the Spanish 
Competition Law and the EC Treaty (now, TFEU). In accordance with the provisions of article 62.4.c) of 
Spanish Competition Act 15/2007 of 3 July 2007, that breach constitutes a very serious offence and the 
CNC Council has therefore fined Correos € 4 800 000.  

On 15 September 2005, the Director General for Competition, in her capacity as Director of the 
Competition Service, and the Chairman of Correos and Asociación Profesional de Empresas de Reparto 
y Manipulado de Correspondencia (the Professional Association of Mail Distribution and Handling 
Companies - ASEMPRE), signed, in accordance with the provisions of article 36 bis of the former Spanish 
Competition Act, 16/1989 of 17 July 1989, a Commitment Agreement (Agreement) in relation to case 
2458/03, in which the application of predatory prices by Correos was being investigated as an alleged 
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abuse of dominant position under  the Spanish Competition Law and the EU Treaty.

In order to address the concerns identified by the Competition Service, Correos undertook binding 
commitments in relation to the conditions for the provision of its postal services to large customers, in 
order to ensure that its prices, after the application of corresponding discounts, covered the actual costs 
of providing these services.

Within the framework of the monitoring arrangement of the Agreement, which was dealt with under 
number VTC 2458, the Investigations Division of the CNC detected prima facie evidence of the fact that 
Correos could be breaching the terms of the commitments. 

On 3 December 2010, the Investigations Division sent the CNC Council a Monitoring Report in which it 
concluded that Correos could be in breach of the Agreement specifically with respect to the discounts 
agreed in 32 of the 207 contracts with large customers in 2008 and 33 of the 204 contracts in 2009.

On 15 February 2011, the CNC Council adopted a resolution requesting the Investigations Division to 
open formal proceedings for the purposes of determining whether Correos was liable for a breach of 
the Agreement. In light of the foregoing, on 25 February 2011 the Investigations Division opened formal 
proceedings against Correos for a breach of the Agreement and, therefore, for a breach of the provisions 
of article 62.4.c) of Spanish Competition Act 15/2007 of 3 July 2007.

See further: Resolution of 23 August 2011

• Austria: The BWB files Application for Fines in Textile-Cleaning Sector Investigation

On 9 August 2011, the Federal Competition Authority (BWB) filed an application under Article 101 TFEU 
and Sec 1 of the Cartel Act 2005 for the imposition of fines against two undertakings which are active in 
the textile cleaning sector. 

According to the BWB, the undertakings concerned pooled their business activities in a separate entity, 
the only purpose of which was to coordinate its parents’ competitive behaviour on the textile cleaning 
market. 

The alleged infringement is part of a larger investigation into the textile cleaning sector where the BWB 
also suspects other undertakings of having engaged in collusive practices. The Cartel Court proceedings 
were initiated following a thorough investigation triggered by an application for immunity lodged within 
the framework of the Austrian leniency programme.

See further: Press announcement

• Bulgaria: The Competition Authority initiates Ex Officio Investigation into Aviation Fuel Market 

On 4 August 2011, the Commission on Protection of Competition (CPC) opened an ex officio investigation 
pursuant to Article 21 of the Law on Protection of Competition and Article 102 TFEU against Lukoil 
Neftohim Burgas and Lukoil Aviation Bulgaria (the Lukoil Group companies) for an alleged abuse of 
dominant position on the aviation fuel market.

The proceedings were initiated following a letter from the Minister of Economy, Energy and Tourism. The 
letter contained market information from the Bulgarian Aviation Group, which is composed of the major 
Bulgarian air carriers. 

The national refinery Lukoil Neftohim Burgas is the only producer of aviation fuel in the country. Lukoil 
Aviation Bulgaria is the only distributor of this type of fuel and the only supplier for national airports and 
carriers.  

The CPC will now investigate the behaviour of the Lukoil Group companies which are suspected of abusing 
their dominant position on the aviation fuel market by operating a strategy to limit sources of supply in 
favor of national production and to impose monopoly prices.
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• Germany: The Bundeskartellamt imposes multi-million Fines for hard-core Cartel in the 
Concrete Pipe Sector 

On 10 August 2011, the Bundeskartellamt (BKartA) imposed fines totalling € 11 860 000 on two 
manufacturers of concrete pipes and five individuals. The undertakings concerned  are Berding Beton 
GmbH (Berding) and Betonwerk Bieren GmbH (Bieren). 

In February 2010, the BKartA followed up information provided by a competitor of the undertakings 
concerned and conducted searches at several premises of Berding, Bieren and two other manufacturers 
of concrete pipes located in Northern Germany.

Based on its investigation, the BKartA found that since at least 2006, Berding and Bierens have agreed on 
prices, quota and the allocation of individual orders and have carved up among themselves the regional 
market for concrete pipes in their mutual distribution areas. The agreements concerned the manufacture 
and sale of standard concrete components (pipes and sewers) for rain and wastewater drainage. 

It was also established that Berding and Bieren have agreed on minimum prices for all standard 
components and divided business among themselves under a quota system. In regular meetings the 
sales managers allocated the individual construction projects on the basis of so-called “object lists”. The 
cartel members implemented their market sharing agreement by agreeing on what rebates to offer with 
their bids.

The BKartA discovered that the system which had been established by the cartel members and required 
a huge organizational effort as it included more than 100 personal meetings between employees of the 
two companies, resulted in a systematic impediment to competition and thereby caused considerable 
damage.

According to the BKartA, these kinds of agreements are hardcore cartel infringing Article 101 TFEU and 
are therefore forbidden.

Both undertakings have cooperated with the BKartA in the proceedings and benefitted from a reduction 
of their fines in line with the authority’s leniency programme.

The orders imposing the fines can be appealed before the Düsseldorf Higher Regional Court. An agreement 
to end the proceedings by settlement was reached with Bieren and is meanwhile final. 

Currently, investigations are conducted against 13 other manufacturers of concrete pipes based on 
suspicions of price fixing.

See further: Press release (in English)

• Germany: Cartel Agreement concerning Turntable Ladders for Fire Engines fined with  
€ 17 500 000 

On 27 July 2011, the Bundeskartellamt (BKartA) has imposed a fine of € 17 500 000 against Iveco Magirus 
Brandschutztechnik GmbH for its involvement in anti-competitive agreements on the manufacture of fire 
engines equipped with turntable ladders. The other participant in the anti-competitive agreements was 
Metz Aerials GmbH & Co. KG, which belongs to the Austrian Rosenbauer group (Rosenbauer). No fine 
was imposed against Rosenbauer because the company benefitted from full immunity. 

The BKartA had conducted a dawn raid in spring 2010. The BKartA found that the cartel agreement 
concerned the manufacture of fire engines with turntable ladders and covered the period between 1998 
and November 2007. Iveco and Rosenbauer have a combined market share of close to 100% on this 
market.  During the cartel period, the companies’ sales managers met at regular intervals and divided 
tenders among each other on the basis of project lists. The objective was to divide up the market in a 
ratio of 50/50. In order to conceal the cartel agreements, the sales managers initially communicated via 
prepaid mobiles phones and since the football world championship 2006, they used a so called “football 
code” referring to cartel meetings as “trainings” and to rebates in the form of match results.
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The order imposing the fine has become final. The fined company’s willingness to end the proceedings 
by settlement has been considered in the calculation of the fine. The proceedings against the sales 
managers and CEOs involved were referred to the competent public prosecutor’s office for examination 
under criminal law. 

See further: Press release (in English)

• Italy: The ICA sanctions four Suppliers of Magnetic Resonance Equipment with Fines totalling 
€ 5 500 000 for collusive Agreement relating to Public Tender in the Region of Campania

On 27 July 2011, the Italian Competition Authority (ICA) sanctioned Siemens, Philips, Toshiba Medical 
Systems and Alliance Medica for having infringed Article 101 TFEU in the framework of a tendering 
process for Soresa’s bid.

In February 2010, the ICA, following a complaint filed by GE Medical Systems Italia S.p.A., opened 
proceedings against the above mentioned undertakings for an alleged infringement consisting in an 
agreement among them to coordinate their answers to an important contract notice for the purchasing 
of magnetic resonance equipment, as well as to jointly determine how to participate in the bidding 
process. The contract notice was issued by Soresa - the company in charge of the centralized medical 
device purchasing in the Campania Region - in June 2009. 

The collusive nature of the alleged agreement has been proved by evidence collected during the 
investigation which showed that in a meeting held at Alliance’s premises on 6 July 2009, Siemens, Philips 
Toshiba Medical Systems and Alliance Medical exchanged information about their envisaged responses 
to Soresa contract notice and agreed upon their participation in the bidding process in order to divide the 
provision of medical devices into shares. By virtue of the agreement, Toshiba and Philips renounced the 
opportunity participating directly in the tender while Siemens and Alliance jointly participated by means 
of the constitution of a Temporary Association of Enterprises and agreed to sub-contract to Philips and 
Toshiba part of the provision of the products. The agreement defined the economic details of the offers 
as well.  

According to the ICA, the exchange of sensitive information between competitors and the conclusion of 
an agreement defining the participation of each operator in the tender altered the normal competitive 
process. Indeed the operators’ commercial strategies were no longer independent. It was also found that 
the undertakings’ behaviours in the bidding process were affected by the abovementioned agreement, 
so that the competition process by tendering was completely compromised by the agreement between 
the four undertakings concerned.

On 27 July 2011, the ICA, having ascertained that Siemens, Philips, Toshiba Medical Systems and Alliance 
Medica infringed Article 101 TFEU, imposed on the undertakings fines totalling € 5 500 000.

See further: Press release (in English)

• Poland: UOKiK opens formal Proceedings against PGNiG concerning alleged Abuse of 
Dominance in Gas Sector

On 4 July 2011, UOKiK opened a formal investigation into allegations that PGNiG had abused its dominant 
position in the retail market for gas supply, in breach of Article 9 of the Act of 16 February 2007 on 
competition and consumer protection and Article 102 TFEU.

PGNiG is the domestic leader in crude oil and natural gas production, owning 98% of the Polish market. 
UOKiK’s internal reports had indicated that the company concerned imposes restrictions on some of 
its most prominent business customers. The questionable practice concerns gas supply contracts and 
a break-up clause according to which, if a termination notice is given after 30 September, the contract 
will be terminated at the end of the following year. This contractual provision results in a prolonged 
termination period, which, in some cases, can last for up to 15 months. 

UOKiK is of the opinion that this practice may have an effect or potential effect on the company’s business 
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clients, whose contractual decisions are affected by the above-mentioned restriction and the delay it 
can cause if the termination notice is served. A break up clause, when formulated  in such a way, could 
be aimed at pressurizing clients to refrain from terminating contracts and contracting with other gas 
suppliers, who could be pushed out of the market. 

UOKiK will now investigate whether or not PGNiG’s conduct is predatory, whether it is forcing competitors 
out of the market, and whether it has a detrimental effect on trade between Member States by creating 
barriers to entering the Polish market. UOKiK has five months to complete the entire process. If PGNiG is 
found to have breached competition law, it might face a fine of up to 10% of its annual revenue.

See further: News release (in English)

• Spain: The CNC fines Gas Natural Group for hindering Competition in the Marketing of Natural 
Gas for end Consumers

In its Resolution of 27 July 2011, the National Competition Commission (CNC) Council found that the 
practices of some of the subsidiaries of the Gas Natural Group between 2007 and 2009 had infringed the 
competition rules and imposed a fine on the Gas Natural Group of € 3 270 000. 

On 2 December 2009, the Investigations Division of the CNC opened formal proceedings against Gas 
Natural in relation to possible anti-competitive practices, (infringing Articles 2 and 3 of the Spanish 
Competition Law and Article 102 TFUE) consisting of hindering access to the market for the supply of 
natural gas by refusing to process applications to change supplier made through voice recordings. This 
case arose from a complaint filed by Iberdrola, in which it also complained that Gas Natural was engaging 
in a mass marketing campaign that contained misleading information regarding its competitors on the 
market.

In its resolution, the CNC Council found that the first practice infringing the competition provisions was 
entered into by Gas Natural Distribución (a subsidiary of Gas Natural Group), which rejected applications 
that Iberdrola submitted to it, in order to enable customers of Gas Natural and who were therefore 
supplied by the distributor’s group, to become customers of Iberdrola.  Iberdrola had started to develop 
a campaign to attract customers through telephone contacts, whereby the conditions of the contract 
and the customer’s agreement to the change were recorded and provided to the distributor, Gas Natural 
Distribución, in electronic form. From the investigation, it appeared that for two years Gas Natural 
Distribución refused to process these applications, using the excuse that a sound recording was not a 
valid application method. This stance was maintained even after the regulator, the Ministry of Industry, 
issued specific instructions which stated that any method that enabled the application to be verified was 
valid. 

The CNC found that this conduct slowed down the development of a business channel with a strong 
potential for capturing customers, thereby reducing the options for the consumer when it came to 
selecting a natural gas supplier. This conduct coincided with the disappearance of the regulated market 
and the switch of all consumers to the liberalised market, when efforts were being made to complete the 
liberalisation process. This conduct was sanctioned by the CNC as a very serious offence, which affected 
a market that was at the start of its development and therefore still small.

The second type of anti-competitive practices found by the CNC occurred in 2009 when, at a time when 
Gas Natural group was continuing to lose customers, its subsidiary Gas Natural Comercial set up a 
marketing campaign that consisted of sending letters to the majority of its domestic customers, some 5 
000 000 in total, with the view to dissuading them from possibly changing supplier, using for this purpose 
expressions and statements that questioned the reliability of its competitors. The CNC Council has taken 
the view that this conduct was unfair, as well as hindering effective competition in the market and creating 
serious prejudice to consumers.

See further: Resolution of 27 July 2011 (in Spanish)

http://www.uokik.gov.pl/news.php?news_id=2725
http://www.cncompetencia.es/Inicio/Expedientes/tabid/116/Default.aspx?numero=S/0184/09&ambito=Conductas
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• Spain: The CNC fines Undertakings involved in the Fluid Pumps Cartel

In its Resolution of 24 June 2011, the CNC Council decided that it was established that several undertakings 
active in the fluid pumps sector and the Spanish Association of Fluid Pump Manufacturers (AEFBF) had 
participated in anti-competitive practices including the fixation of commercial terms and of a Quality 
Model for fire-fighting equipment. On this basis, fines totalling € 18 000 000 were imposed on the cartel 
participants.

On 14 January 2009, Grupo UTC (controlling shareholder of Grupo Industrial Ercole Marelli, S.A., 
hereinafter Marelli) submitted a statement to the Investigations Division of the CNC regarding a cartel 
in which it said it had participated, requesting exemption from any fine which might be imposed on it 
pursuant to Article 65 of Spanish Competition Act 15/2007 of 3 July 2007 (the Competition Act). Grupo 
UTC related in its statement how Marelli had participated since 2004, as a member of the AEFBF, in  
different types of practices that could potentially amount to a breach of Article 1 of the Competition 
Act and Article 101 TFUE such as: agreeing on a recommendation regarding general conditions of sale, 
exchange of information on price increases, agreement between the members of the AEFBF to adopt a 
recommendation relating to hourly rates to be charged for after-sale services and an agreement adopted 
by various competitors to charge a specific price for the services provided in relation to the commissioning 
of fire-fighting equipment. 

In accordance with the provisions of article 40 of the Competition Act, on 17 February 2009, the 
Investigations Division of the CNC carried out simultaneous inspections at the headquarters of the AEFBF 
and the premises of several undertakings. On 16 September 2009, the Investigations Division opened 
formal proceedings, for alleged restrictive practices of the kind prohibited by Article 1 of the Competition 
Act and Article 101 TFEU. 

In its above mentioned resolution, the Council took the view that there had been coordination between 
competing undertakings in the fluid pumps business, with the collaboration of the AEFBF, in order to fix 
the terms of trading with their customers from 2004 until at least the time when the inspections took 
place. The Council concluded that this conduct constituted a breach of Article 1.1.a) of the Competition Act 
and Article 101 TFUE. Secondly the CNC Council found that the Quality Model for fire-fighting equipment 
adopted by a series of undertakings within the AEFBF, along with the Rating Procedure designed on 
the basis of that Model, contained clauses that restricted competition on the market for fire-fighting 
equipment, and infringed Article 1.1 of the Competition Act and Article 101 TFUE.

As a result, the CNC Council decided to impose the following fines on the following undertakings: € 400 
000 on AEFBF; € 551 000 on ABS TECNOLOGÍAS DEL AGUA, S.A. and, jointly and severally, its parent 
company, ABS GROUP A.B.; € 823 800 on BOMBAS CAPRARI, S.A. and, jointly and severally, its parent 
company, CAPRARI, S.P.A.; € 555 000 on HIDROTECAR, S.A.; € 588 000 on BOMBAS IDEAL, S.A., € 2 131 
900 on KSB ITUR SPAIN, S.A.; € 135 000 on DAB PUMPS IBÉRICA, S.L. and, jointly and severally, its parent 
company, GRUNDFOS HOLDING A/S; € 563,500 on EBARA ESPAÑA BOMBAS, S.A. and, jointly and severally, 
its parent company, EBARA CORPORATION;  € 1 862 500 on ESPA 2025 ; € 2 734 000 on FLOWSERVE 
SPAIN, S.L. and FLOWSERVE CORPORATION; € 372 000 on STERLING FLUID SYSTEMS (SPAIN), S.A. and, 
jointly and severally, its parent company, THYSSEN BORNEMISZA GRUPPE EUROPE NV NETHERLANDS; € 
157 500 on BOMBAS ZEDA, S.A.; € 385 000 on WILO IBÉRICA, S.A. and, jointly and severally, its parent 
company, WILO, A.G; € 2 373 675 on ITT WATER & WASTEWATER, S.A. and, jointly and severally, its parent 
company, ITT CORPORATION; € 1 044 000 on SULZER PUMPS SPAIN, S.A. and, jointly and severally, its 
parent company, SULZER, A.G.; € 212 500 on KRIPSOL HIDRÁULICA, S.A. and, jointly and severally, its 
parent company, KRIPSOL GESTIÓN, S.L.; € 2 441 500 on BOMBAS GRUNDFOS ESPAÑA, S.A. and, jointly 
and severally, GRUNDFOS HOLDING, ON/S; € 962 500 on GRUPO INDUSTRIAL ERCOLE MARELLI, S.A.; 
€ 6 466 on AIGUAPRES, S.L.; € 6 240 on BOMBAS BLOCH. However, through the application of the leniency 
programme, Marelli is exempt from paying the fine imposed on it.

See further: Resolution of 24 June 2011 (in Spanish)

http://www.cncompetencia.es/Inicio/Expedientes/tabid/116/Default.aspx?numero=S/0185/09&ambito=Conductas
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• The Netherlands: The Supreme Court decides Antitrust Fines are not tax-deductible

On 12 August 2011, the Hoge Raad, the Dutch Supreme Court in civil and commercial matters, ended a 
long controversy between the Dutch tax authorities and the Dutch subsidiary of the German firm involved 
in the Plasterboard cartel case. 

The German parent (Knauf) had charged its Dutch subsidiary for its share (€ 2 500 000) of an overall fine 
of (€ 85 800 000) imposed on the former in the context of the European Commission’s decision in the 
Plasterboard case. The Dutch subsidiary had argued that part of this fine was intended to skim off the 
cartel gains and should, therefore, be tax-deductible. The Dutch tax authorities had then argued that the 
fines imposed by the European Commission are not tax-deductible at all. 

In 2006, the Haarlem District Court (court of first instance) decided in favour of the subsidiary, 
distinguishing fines imposed by the European Commission from those imposed by the Netherlands 
Competition Authority, the NMa. The relevant tax provisions are clearly worded as they foresee that fines 
imposed by an institution of the EU and other administrative fines are not tax-deductible. Yet, the court 
of first instance interpreted the word ‘fine’ for national and EU competition law infringements differently 
when applied in EU antitrust proceedings. 

On appeal before the Amsterdam Court of Appeal, an intermediary question arose, namely whether the 
European Commission was authorized to intervene under Article 15 of Regulation No 1/2003. This led to 
a preliminary ruling in Case C-429/07 in which the ECJ found that the coherent application of Article 101 
TFEU is at stake when the tax treatment of an antitrust fine is brought before a court. The Commission 
could therefore make its voice heard before the Dutch courts. 

Both the Amsterdam Court of Appeal and, now, the Dutch Supreme Court ruled that the tax provisions 
excluding the deduction of fines from corporate tax apply to fines imposed by the European Commission. 
Thus, under Dutch law, the entire amount of the (charge on the subsidiary in respect of the parent’s) fine 
imposed by the Commission is not tax-deductible.

In a judgment of 7 January 2011, the Dutch Supreme Court had already decided in three separate cases 
that fines imposed by the NMa are not tax-deductible. The Haarlem District Court’s decision in the case 
concerning the plasterboard cartel had been an incentive for other firms in the Netherlands to argue that 
fines imposed by the NMa were also partially intended to skim off cartel gains so that this part could be 
deducted from company tax. The courts did not agree with their arguments and found that antitrust fines 
imposed by the NMa are not tax-deductible.

In the process of deciding these tax cases, the Dutch Supreme Court qualified antitrust fines as punitive and 
deterrent in nature. Fines are intended to punish the legal entity to whom the competition infringement 
can be imputed. In order to have this effect, fines are established on the basis of the turnover affected by 
the cartel law infringement. This does not make such fines measures to skim off cartel profits.

By denying the tax-deductibility of fines, these judicial decisions contribute to the deterrent effect of 
sanctions imposed for competition law infringements, whether by the European Commission or by the 
NMa.

See further: Decision of the Supreme Court

• Finland: Copyright Management Organization abused its Dominant Position

On 30 June 2011, the Helsinki Court of Appeals dismissed the appeal of the Finnish Composers’ Copyright 
Society (Teosto) to annul a district court decision where Teosto was found to have abused its dominant 
position on the market of licensing copyrights. 

Teosto is the sole administrator of copyrights for composers, lyric writers, arrangers and music publishers 
in Finland. Teosto licenses copyrights and collects royalties on behalf of its members, including music 

COURTS

http://ec.europa.eu/competition/antitrust/cases/dec_docs/37152/37152_72_1.pdf
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&newform=newform&Submit=Submit&alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi&jurtfp=jurtfp&alldocrec=alldocrec&docj=docj&docor=docor&docdecision=docdecision&docop=docop&docppoag=docppoag&docav=docav&docsom=docsom&docinf=docinf&alldocnorec=alldocnorec&docnoj=docnoj&docnoor=docnoor&radtypeord=on&typeord=ALL&docnodecision=docnodecision&allcommjo=allcommjo&affint=affint&affclose=affclose&numaff=C-429%2F07&ddatefs=&mdatefs=&ydatefs=&ddatefe=&mdatefe=&ydatefe=&nomusuel=&domaine=&mots=&resmax=100
http://zoeken.rechtspraak.nl/detailpage.aspx?ljn=bo6770
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makers worldwide. Its conduct outlined below was therefore found to have an effect on trade between 
Member States. Both the Helsinki Court of Appeals and the Helsinki District Court applied Article 102 
TFEU, in addition to the Finnish Competition Act in their judgments.

Teosto previously applied two different tariff models for different customers for the use of copyright-
protected music it licensed, based on the value of the use of musical works protected by copyrights 
in trade. However, in 2006 Teosto decided to unify its pricing policy by combining the two models into 
one. As a result, the tariffs charged for the use of copyright-protected music increased significantly for 
some licensees. These licensees argued that the tariff increases were excessive and that the conduct 
constituted an abuse of dominant position. 

The Helsinki Court of Appeals accepted this view. It considered that Teosto was in principle entitled 
to raise unilaterally the tariffs charged for the use of copyright-protected music. However, its pricing 
freedom was restricted by its dominant position. The Court concluded that it was not established that 
the value of the use of musical works protected by copyrights had actually changed for the businesses of 
the different service providers in a way which would justify the tariff increases implemented by Teosto. 
According to the Court, inter alia, progressive increases in the tariffs even prior to the reform of the 
remuneration models did not support Teosto’s position that its pricing policy was ‘outdated’. Hence, the 
Court concluded that the increases were excessive for some licensees and consequently an abuse of 
dominant position.

In August 2011, Teosto submitted an application for a retrial permit to the Supreme Court.

• Portugal: The Lisbon Commercial Court confirms Competition Authority’s Decision on RPM 
affecting Hospitals’ Public Tenders

On 12 September 2011, the Lisbon Commercial Court (the Court) confirmed the Portugal Competition 
Authority’s (PCA) decision prohibiting a retail price maintenance (RPM) agreement regarding equipment 
used in hospital pharmacies (automated medicine dispenser), albeit with a reduction of the fines imposed 
by the PCA. 

The PCA issued the appealed decision in December 2010 (see ECN Brief 1/2011) imposing fines totalling 
€ 530 768,01 on the two undertakings involved in an agreement which was found to breach Articles 101 
TFEU and 4 of the Portuguese Competition Act. The undertakings were also ordered to publish an extract 
of the decision in the Official Journal and in a national newspaper.

The Court has now confirmed that the agreement, a supply contract established between a supplier and 
its single retailer, was anticompetitive. However, the Court considered that the PCA had not sufficiently 
proven that the agreement affected trade between Member States, and thus annulled the decision 
regarding the breach of Article 101 TFEU. As a consequence, the Court lowered the amount of the 
fines imposed on the undertakings to a total of € 400 000. The Court confirmed the order to publish an 
extract of the decision in the Official Journal and in a national newspaper, given the seriousness of the 
infringement and the relevant geographic market.

The investigation of the PCA was launched in 2006 and concerned an agreement according to which the 
buyer applies the retail price set in the supply agreement. The equipment is sold mostly to hospitals, 
through public tenders. Simultaneously, the supplier of the equipment also participated in public tenders 
promoted by hospitals, thus competing with its buyer. The PCA concluded that, by fixing the retail price 
in the supply agreement, intra-brand competition was reduced, and price transparency increased. 
Therefore, the parties to the vertical agreement, who were competitors at the retail level, eliminated 
pressure to lower prices they could have exerted between themselves in the absence of the agreement. 

In setting the fine, the PCA took into account the cooperation of the buyer with the investigation (even 
though this took place outside the scope of the leniency programme), as well as the fact that the buyer 
ended the contract in 2009, as attenuating circumstances.

The decision of the Lisbon Commercial Court may be appealed to the Lisbon Court of Appeal.

http://ec.europa.eu/competition/ecn/brief/01_2011/pt_hospital.pdf


• Belgium: Public Consultation on new Fining Guidelines launched

On 10 October 2011, the Competition Council launched a public consultation on its proposal for new 
fining guidelines. The deadline for comments is 16 November 2011.

Five years after the entry into force of the current Competition Act in 2006, the Competition Council (the 
Council) now feels the time has come to adopt new fining guidelines. The previous guidelines (2004) dating 
from before the 2006 Competition Act were since its entry into force no longer considered applicable. 

The draft that is being submitted to public consultation gives a general overview of the procedural context 
in which the Council imposes fines and sets out the method that shall be applied for calculating fines. 
Similar to most EU jurisdictions, the Council considers that the gravity and the duration of the infringement 
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LEGISLATION & POLICY

• Sweden: Private Enforcement in Postal Sector

On 6 June 2011, the Swedish Market Court (the Court) ordered Posten AB (Posten) to discontinue applying 
its sorting discount programme subject to a penalty payment of SEK 100 000 000 (€ 9 160 000). The case 
came before the Court as a private enforcement case since the Swedish Competition Authority (SCA) had 
earlier rejected a complaint brought by Bring CityMail Sweden AB (CityMail) alleging that Posten had 
abused its dominant position.   

At the time of the complaint, Posten was the main postal operator service in Sweden and was wholly 
owned by the Swedish state. Posten held a dominant position on the Swedish market for large mailings. 
CityMail was Posten’s closest competitor albeit with a considerably lower market share. While Posten 
provided postal services throughout the country, CityMail’s services were limited to densely populated 
areas of Sweden.  

In 2008, Posten introduced a sorting discount programme for addressed direct mails The discount was 
given to customers if the mailings were pre-sorted, if the postage per item was at least 20 öre (€ 0,021) 
and if the shipment contained more than 300 000 items. Later, in 2009, the discount program was 
expanded to include business mail and periodicals. 

CityMail offered a similar discount programme; however the discount also covered smaller shipments. 
The discount offered by CityMail increased with the number of items mailed. 

The question put forward to the Swedish Market Court was whether Posten was guilty of abuse of 
dominant position according to Chapter 2 Section 7 of the Swedish Competition Act and Article 102 TFEU. 

The Market Court found that the complainant had successfully shown that Posten’s discount program 
tended to limit competition as Posten was a necessary trading partner for the majority of the companies 
that made large shipments of mail and because the discounts constituted retroactive target rebates. 
Posten, on the other hand, did not manage to demonstrate that the discount program gave rise to 
efficiencies which could not be achieved by less anti-competitive means.

See further: Full text of the decision (in Swedish)

http://www.marknadsdomstolen.se/avgoranden/avgoranden2011/Dom2011-14.pdf
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are the main factors for the calculation. In brief, the factor gravity can, in principle, represent up to 30 % 
of the relevant turnover of an undertaking. The duration is represented by a percentage applied to the 
factor gravity which is then multiplied by the number of years of infringement. The longer the duration 
of the infringement, the more potential damage for competition on the market and for consumers. 
These two factors applied to the relevant turnover constitute the basic amount of the fine. This basic 
amount can then be adapted by taking into account individual mitigating or aggravating circumstances 
established during the procedure before the Council. In addition, the draft guidelines explain that the fine 
can be adapted for reasons of proportionality or equity or to ensure sufficient deterrent effect. Finally, 
the Council provides further guidance as to a number of issues that might arise in the context of the 
calculation of fines such as the effect of leniency, the imputability of fines to groups of undertakings and 
the issue of inability to pay.

In preparing this draft fines guidelines the Council has taken into account its own experience in recent 
cases and the specific institutional enforcement context in Belgium. Great attention was also given to 
developments in the fining policy at the EU level as well as in other Member States. 

See further: Consultation document and the press release (in French and Dutch) - (in English)

• Germany: The Bundeskartellamt releases new Draft Guidance on substantive Merger Control

On 21 July 2011, the Bundeskartellamt (BKartA) published its “Draft Guidance on Substantive Merger 
Control” for public consultation.

The document is intended to provide guidance to companies and enhance predictability concerning the 
issues the BKartA will be likely to focus on in its investigations of merger cases. The guidance document 
constitutes a substantial overhaul of the previous document which was published in 2000 under the title 
“Principles of Interpretation of Market Dominance”. The 2000 document will be replaced by the new text 
once it is finalized on the basis of the public consultation currently taking place.

Currently the BKartA examines more than 1000 merger cases a year. According to the Act against Restraints 
of Competition (ARC), the BKartA has to investigate if the merger will create or strengthen a dominant 
position (market dominance test). The guidance document provides detailed explanations on the criteria 
the BKartA uses to decide whether a merger can be cleared or whether it raises competition concerns.

Addressees of the document are lawyers and companies. It should help them to understand how the 
BKartA appraises mergers. It does not employ a checklist approach, but rather explains the focus of 
the examination as being the determination of how the merger will change market conditions and 
the evaluation of its effects on competition, i.e. whether the merger will be harmful to competition. 
The guidance document also builds on the economic concepts underlying the respective theories of 
competitive harm. This new guidance sums up the BKartA’s current practice concerning merger control. 

In the context of the discussions on the upcoming amendment of the ARC, particular attention is given 
to the possible revision of the prohibition criterion in German merger control. While today the ARC 
foresees the evaluation of mergers on the basis of the market dominance test, there are deliberations 
on whether the SIEC test should replace it in the interests of harmonization with the European merger 
control regulation. Should the SIEC test be adopted, the market dominance test would be retained as 
a rule example. Therefore, the Guidance on Substantive Merger Control as currently discussed would 
remain  applicable and very helpful for the merging undertakings.

The consultation ended on 21 September 2011. The BKartA will publish the final version of its guidance 
document on its website in autumn after consultation and further review. 

See further: Draft Guidance document (in English)

• Romania: The Competition Council gains new Competences

The competition legislative framework of Romania was recently amended according to the Law no. 
149/2011: the modifications entered into force on 14 July 2011.

http://economie.fgov.be/fr/entreprises/concurrence/Activites/Actualites_communiques_presse/
http://economie.fgov.be/en/entreprises/competition/Belgian_Competition_Authority/Press_releases/
http://www.bundeskartellamt.de/wEnglisch/download/pdf/20110721-Guidance_Merger_Control.pdf
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In the light of the new provisions, the Romanian Competition Council (RCC) gained new powers, namely, 
the competence to enforce Law no. 11/1999 on unfair competition, by taking over the specific attributions 
from the Ministry of Finance having the powers to investigate and sanction the unfair competition 
practices. 

Another significant change that enriches the activity of the RCC is the integration of the Railway Supervision 
Council (RSC) – the regulatory body in the railway transportation field – within its structure as foreseen 
by Government Decree no. 708/2011. The RSC is a body without legal personality made up of seven 
specialists nominated and revoked by order of the RCC’s President (four members are designated from 
the Competition Council and the other three from the Ministry of Transport and Infrastructure on its 
proposal). The President of the RSC is appointed by order of the RCC’s President and is a member of the 
RCC’s Plenum. The other members are experts in at least one of the railway, European affairs, economic 
and legal fields. The RCC will adopt regulations and guidelines on the RSC’s attributions.

The new amendments of the competition law entail the necessity to review a considerable part of 
the existing secondary legislation. Against this background, draft amended regulations and guidelines 
on sanctions, mergers, complaints and rules regarding access to file have been the object of a public 
consultation closed on 10 August 2011. The final texts are expected to be adopted before the end of the 
year. 

Having in mind the importance of its two new competences, the RCC is currently under a positive pressure 
to find the best way to adapt accordingly to these responsibilities from legislative and administrative 
perspectives and to choose the right path for action.

See further: Press release (in Romanian)

• Spain: The CNC adopts Communications on Termination of Proceedings by Commitments and 
on Short-Form Notification of Concentrations

The Spanish antitrust authority, the Comisión Nacional de la Competencia (CNC) has approved two 
Communications on 28 September 2011. 

The first Communication on Termination by Commitments (TC Communication), establishes the guidelines 
applied by the CNC when granting or rejecting requests for the conclusion of enforcement proceedings by 
means of commitments. The second communication, the Short-Form Communication, describes which 
type of concentrations are eligible for short-form notification to the CNC using the short form of Annex III 
of the Defence of Competition Regulation (RDC) approved by the Royal Decree 261/2008 of 22 February 
2008, and may serve as guide for the CNC in deciding whether a concentration may be notified in such 
way.

These Communications are a further step in the CNC’s strategy of providing greater transparency and 
predictability of its actions in different areas, thus increasing the legal certainty enjoyed by the different 
economic operators who interact with the CNC.

Communications were first introduced in Spain with the Spanish Competition Act 15/2007 of 3 
July 2007 (Ley de Defensa de la Competencia – LDC), although there was a prior tradition of issuing 
such communications by other competition authorities in our environment, especially the European 
Commission. Communications are used by competition authorities to establish the parameters of action 
for interpreting and enforcing competition rules, making it easier for economic operators to know how 
the competition authority will act in the different areas addressed by the communications. The first 
communication approved by the CNC concerned the quantification of sanctions and was adopted in 
February 2009. It defined the criteria employed by the CNC Council to fix the amount of the fines levied 
in probes in which it concludes that the LDC has been violated.

With the TC Communication, the CNC clarifies another area related to inquiries into violations of the LDC. 
In particular, the CNC expounds the criteria it takes into account when deciding to allow proceedings to be 
terminated subject to certain commitments. Termination by commitment is a non-standardised means of 
putting an end to formal proceedings in which presumed violators of the LDC offer certain commitments, 

http://www.consiliulconcurentei.ro/ro/docs/177/6548/noua-lege-a-concurentei-a-intrat-in-vigoare-consiliul-concurentei-va-fi-mai-puternic.html
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normally regarding their behaviour, in exchange for the proceedings being concluded without a fine. The 
LDC only allows such termination when the commitments offered resolve the alleged harmful effects on 
competition of the conducts investigated and when the commitments safeguard the public interest. In 
any event, the LDC gives the CNC certain discretion for deciding the circumstances in which a termination 
by commitments is admissible.

In the TC Communication the CNC underscores the dual objectives pursued by these commitments. The 
first objective is to achieve a quick reestablishment of the conditions of competition that may been 
jeopardised by the alleged anti-competitive conduct, which led to the opening of formal proceedings. 
The second objective is to safeguard the principle of administrative effectiveness, allowing a more 
appropriate use of the CNC’s resources by helping to reduce the number of investigation procedures and 
shorten the time it takes to resolve the enforcement proceedings in which a termination by commitments 
is accepted. For these reasons, the TC Communication establishes that this means of ending inquiries is 
more feasible the earlier it is applied for in the investigation phase of the proceedings, and sets out an array 
of violations of the LDC which, by their nature or effects, are in principle not eligible for such a procedure. 
In addition, the TC Communication sets out the general criteria that must be met by the commitments 
offered in order to be accepted by the CNC. Last, the TC Communication specifies the different steps that 
will be taken by the CNC in processing a request for termination by commitments. Those steps include 
the decision to begin negotiating the commitments, accepting or rejecting the commitments offered, and 
monitoring the fulfilment of the termination conditions and commitments that are eventually agreed.

As to the Communication on short-form notification of economic concentrations (Short-Form 
Communication), it clarifies the criteria taken into account by the CNC when determining whether a 
concentration meets the LDC requirements for such a short-form notification. This Communication 
describes the factors that should be considered by the party notifying a concentration to determine if 
it can use a short or full-form notification, and certain types of economic concentrations not expressly 
provided for in the LDC but which in the CNC’s practice have been considered eligible for short-form 
notification or as requiring full-form notification. In addition, the CNC also clarifies certain procedural 
issues in relation to full-form notification, and describes the CNC’s customary policy of not suspending 
the running of the limitation period for reviewing concentrations that have been notified using the short 
form.

Both communications have been approved after a public consultation, in which leading law firms 
specialised in competition law took part. 

See further: Text of the two new communications (in Spanish)

• European Commission reforms Antitrust Procedures and expands Role of Hearing Officer

On 17 October 2011, the European Commission adopted a package of measures aimed at increasing 
interaction with parties in antitrust proceedings and strengthening the mechanisms for safeguarding 
parties’ procedural rights. These measures will increase the transparency and fairness of competition 
proceedings. They give parties a clear picture of what to expect at different stages of an antitrust 
investigation and increase their ability to interact with the Commission services. If parties have a dispute 
about their procedural rights they can refer the matter to the competition hearing officer, who will have 
an enhanced role throughout the entirety of antitrust proceedings. 

The best practices notice introduces a number of novelties compared with an earlier draft presented in 
2010, developed following public consultation and practical experience.

The package also encompasses a revised Hearing Officer’s mandate which strengthens and expands the 
role of the hearing officer. The hearing officer is independent from the case handling services and plays 
a crucial role as guardian of procedural rights in competition procedures. The new mandate notably 
enables the hearing officer to intervene during the investigatory phase of antitrust and certain merger 
proceedings. 

The package also includes further developments to the best practices on submission of economic 
evidence.

http://www.cncompetencia.es/Default.aspx?TabId=81


19

Notice on Best Practices in antitrust proceedings

The Notice contains guidance on best practice aimed at ensuring that parties are better informed of 
the state of play throughout the course of proceedings. It also provides for greater interaction between 
Commission services and relevant parties from an early stage as follows. The following practices were put 
in place as from 2010:

-   Earlier opening of formal proceedings.
-   State of play meetings at key points of the proceedings.
-   Disclosing key submissions already in the investigative phase.
-   Publicly announcing the opening and closure of a procedure and the sending of a Statement of 
    Objections.
-   Guidance on how the commitment procedure is used in practice.

After a public consultation that was launched in January 2010, and having gained experience with the 
draft best practices, additional key improvements were introduced:

-   Informing parties in the Statement of Objections of the main relevant parameters for the possible 
    imposition of fines.
-   Extending state of play meetings to cartel cases and complainants in specific circumstances.
-   Enhanced access to “key submissions” of complainants or third parties, such as economic studies, prior  
    to the Statement of Objections.
-   Publishing rejection of complaints, either in full or as a summary. 

Revision of the Hearing Officer’s mandate

The revised mandate strengthens the role of the Hearing Officer as the guardian of procedural rights. 
Crucially, the Hearing Officer has new functions in the investigation phase:

-   Resolving issues regarding the confidentiality of communications between companies and their 
    external lawyers (legal professional privilege or LPP).  
-   Intervening when a company considers that it has not been informed of its procedural status. 
-   Parties will also be able to refer the matter to the Hearing Officer if they feel that they should not be 
    compelled to reply to questions that might force them to admit to an infringement.  
-   Intervening in disputes about the extension of deadlines to reply to information requests under 
    Article 18(3) of the Antitrust Regulation 1/2003.  

Other key developments include:

-   Strengthened role in the preparation and conduct of the oral hearing.
-   Reports to cover the effective exercise of procedural rights throughout proceedings, including the 
     investigation phase. 
-   The new mandate expressly empowers parties to refer matters to the Hearing Officer in antitrust 
    commitment procedures.

Best Practices on the submission of economic evidence

Due to the increasing importance of economics in complex cases, the Commission often requests 
substantial economic data and parties often submit arguments based on complex economic theories or 
provide empirical analysis. 

In order to streamline the submission and assessment of such evidence, the Best Practices outline the 
criteria economic and econometric analysis should fulfil and explains how they will be dealt with. 

The package of documents is available here.

http://ec.europa.eu/competition/antitrust/legislation/legislation.html
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• Bulgaria: The CPC proposes Non-Publication of Values of Financial Assistance under EU 
Programme

On 14 July 2011, the Commission on Protection of Competition (CPC) adopted an opinion on the 
provisions of the Requirements approved by the Minister of Environment and Waters for the preparation 
of investment projects in the framework of the Priority Axis 1 “Improvement and development of water 
and wastewater infrastructure” of the Operational Programme “Environment”. The Programme is one 
of the seven operational programmes developed under the National Strategic Reference Framework of 
the Republic of Bulgaria for the programming period 2007 – 2013. The programme will be implemented 
with the financial support of the European Union (through the Cohesion Fund and the European Regional 
Development Fund),. The examination of the provisions was initiated following a request by the Bulgarian 
Association of the Consultants on European Programmes.

The Requirements contain minimum and maximum prices for carrying out a cost-benefit analysis, as well 
as a mechanism for determining the maximum amount of financial assistance for construction works 
covering sewer networks, wastewater treatment plants for urban wastewater, sewage pumping stations 
to sewerage networks, and design services.

The CPC considers that the published values of the above-mentioned activities are not to be considered as 
prices under competition law as they help in determining the maximum amount of the granted financial 
assistance. They are intended for municipalities acting as applicants in the procedures for the award of 
financial assistance, rather than for the participants in the public procurement procedures. The published 
values help the Managing Authority of the Operational Programme “Environment” to meet its obligation 
to ensure the economical, efficient and effective use of EU funds. Beneficiaries of the programme can 
determine higher values, but in this case they will receive funding limited to the recommended amount 
and the rest should be financed through other sources. 

However, the CPC considers that publishing these values on the website of the operational programme 
makes them accessible not only to beneficiaries, but also to potential participants in the public procurement 
procedures who could use these values as a pricing mechanism. It could lead to price coordination and 
tacit collusion by the participating undertakings, which would undermine the main objective of public 
procurement procedures, i.e. to ensure free competition.

The CPC recommends that the part of the Requirements containing these values should be used as 
an internal document. This would ensure that the relevant provisions would not create conditions for 
coordination between undertakings which participate in public procurement procedures for activities 
under projects funded by the Operational Programme Environment. In addition, this would allow for 
targeted and effective spending of the programme’s funds.

See further: Decision (in Bulgarian)

• Finland: The New Competition Act enters into Force in November

On 12 August 2011, the new Finnish Competition Act was approved in the Presidential session of the 
Government. Consequently, the new Act will enter into force on 1 November 2011. 

The main changes concern merger control enforcement, procedural rules and compensation for damages. 
The Finnish Competition Authority will also publish new guidelines. The new Act and the guidelines were 
discussed in more detail in the ECN Brief 02/2011 and 03/2011.

• France: The Autorité de la concurrence welcomes social Tariff for broadband Internet Access

Pursuant to a request of the French Minister of Economy, the French Competition Authority, Autorité de la 
concurrence (the Autorité), issued on 29 June 2011 an opinion on a bill on the implementation of a social 
tariff for broadband internet access in France. 

This bill notably aims at facilitating the provision of a package of broadband internet services to low 
income households, through a labelling system consisting of a price cap, which is to be set in a contract 

http://reg.cpc.bg/Decision.aspx?DecID=300029720
http://ec.europa.eu/competition/ecn/brief/02_2011/fi_act.pdf
http://ec.europa.eu/competition/ecn/brief/03_2011/fi_act.pdf
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between each internet service provider and the French State. 

The Autorité held that such a social tariff does not infringe competition rules per se, and that it would 
convey advantages under certain conditions.

First, the Autorité reminded in its opinion that social schemes which benefit to vulnerable consumers 
may be designed in compliance with competition law. The intervention of public authorities is legitimate, 
as long as it is aimed at correcting a market failure in order to fulfill a goal of general interest. Alleviating 
the difficulties of access to the Internet for the lowest incomes households is among the market failures 
that fully justify State intervention. The Autorité put emphasis on the fact that other vulnerable internet 
consumers may fall into the same category. It also underlines that in order to correct such a market 
failure, different mechanisms can be opted for by the Government, but a competition impact assessment 
had to be carried out to identify the less distortive one.

Second, the Autorité concluded that, in theory, the means of providing for a social broadband Internet 
service which is the least distortive of competition would be to extend the current universal service 
scheme implemented in France in the telecom sector. The current universal service mechanism (“pay 
or play” system), while funded to a certain degree by the market players that provide the designated 
service, adequately allows the combination of the two objectives targeted (social cohesion and economic 
efficiency), as the market players can potentially recoup their “cohesion” losses by providing the services 
at stake. This would require however to ask for the opinion of the European Commission as such an 
extension of universal service is not foreseen in the 3rd Telecoms package. 

Third, the French Competition Authority found that the labelling of unsubsidized, but capped, broadband 
internet access offers proposed by the bill was not incompatible with competition rules, but that it was 
likely to generate restrictive effects on competition in the long run as it could facilitate a margin squeeze 
by the national telecom incumbent operator. This is why the Autorité published, in its opinion, guidelines 
to the public administration and market players so that they can carry out a proper margin squeeze test 
before debating the level of the cap with each internet service provider. The use of these guidelines and 
market data should help the government as well as the market players to further self assess the price 
levels that are compatible with competition rule.

See further: Opinion No. 11-A-10 of 29 June 2011 (in French)

• Ireland: Government approves Legislation to eliminate Restrictions on Family Doctors wishing 
to treat Public Patients

On 14 September 2011, the Irish Government has approved the drafting of a Bill which will remove 
restrictions on Family Doctors (called General Medical Practitioners (GPs)) who wish to treat public 
patients. The Bill gives effect to a commitment in the EU/IMF Programme for Ireland. It follows a 2010 
Report by the Irish Competition Authority (the Authority) which recommended a number of changes in 
the system for awarding State contracts to Family Doctors.

The draft legislation gives effect to all of the key recommendations made by the Authority (see ECN Brief 
02/2010). It provides that:
•   All qualified GPs will be entitled to obtain a State contract to treat public patients (General Medical 
     Services contract – GMS contract). 
•   The viability of existing GP practices in an area will no longer be a factor in awarding GMS contracts. 
•   New GMS contract holders will be free to establish their practice in the location of their choice.
•  Restrictions on existing GMS contract holders which prohibited them from accepting public patients  
     wishing to transfer from another GP practice will be abolished. 

The Bill removes a number of important restrictions which have curtailed competition among family 
doctors in Ireland. It opens up the system for awarding State contracts to GPs and abolishes regulations 
which protected established GP practices and reduced patient choice. The new legislation will help to 
ensure greater access to GP services for Irish patients. It will encourage more young GPs to stay in Ireland 
and establish their practices here. It will also encourage GPs to compete on price for private patients and 
to be innovative in the services they provide.

NOTE: The State contract to treat public patients in Ireland is called a General Medical Services (GMS) 
contract. The contract is very valuable to GPs and very few GP practices operate without one. Up to now, 

http://www.autoritedelaconcurrence.fr/pdf/avis/11a10.pdf
http://ec.europa.eu/competition/ecn/brief/02_2010/irl_doctors.pdf
http://ec.europa.eu/competition/ecn/brief/02_2010/irl_doctors.pdf
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access to State contracts has been restricted: qualified GPs had no automatic entitlement to obtain one. 
This has protected established GP practices from competition from newly-qualified GPs and restricted 
patients’ choice. It has limited the number of GP practices in Ireland and resulted in less pressure on GP 
practices to compete on price for private patients. 

Public patients qualify for free primary care. The number of public patients in Ireland has been rising 
rapidly due to the recession, but still accounts for a minority of the population (39%).

See further: Government press release, ICA news release; ICA market study 

• Italy: The ICA gives Opinion on Liberalization Measures to foster economic Growth

In order to reduce the Italian public debt and to address structural problems that weigh in the Italian 
economy’s growth potential, the Italian Parliament is currently examining a set of measures proposed by 
the Government aimed at containing public expenditure, reforming the taxation system and, at the same 
time, fostering economic growth. These measures are contained in the Decree-Law No 138 of 13 August 
2011 (the Decree). The growth measures foreseen largely rely upon a boost to the liberalization process 
mainly in the private service sector, professional services and local public services. 

On 25 August 2011, the Italian Competition Authority (ICA) addressed to the Italian Parliament and 
Government an opinion concerning some competition related issues raised by the Decree. In particular, 
in the ICA’s opinion, the paragraph “Liberalizations, privatizations and development enhancing measures” 
contains important measures which will effectively contribute to complete the implementation of the 
Service Directive No 123/2006/CE, to promote the reform of professional services and to redefine the 
regulation of local public services. Nevertheless changes are needed in order to thoroughly achieve the 
Decree’s pro-competitive goal.

First, the ICA appreciates the general repeal of entry restrictions to economic activities and recommends 
avoiding that the authorization be subject to population parameters or other demand-side requirements. 
The ICA also recommends amending any rules making reference to minimum or maximum prices. The 
ICA recalls that any exception to the pro-competitive regime must be justified on the basis of reasons of 
public order, public security, public health, environmental protection and/or consumer protection.
 
Second, the ICA’s opinion recommends the repeal of any provisions that can reintroduce regulatory 
definition of professional fees. The ICA also recommends reducing the professional training period 
required for the bar exam and suggests the introduction of the possibility for the future professionals to 
be trained while attending University. 

Third, the opinion appreciates the measures aimed at promoting the competition for the market in the 
area of local public services, but recommends the introduction of the general rule that the local public 
services supplier should be chosen by tender but for particular local situations dictating otherwise. 
Indeed, the ICA does not share the government’s approach that a threshold should be fixed above which 
the tender is required. More over, the threshold of € 900 000 set up by the Decree risks to be too high 
to make the regime effective, as a large percentage of local services do not reach that threshold. Also 
the possibility of granting extensions in the ongoing procurements’ length must be reduced as much as 
possible. The opinion also strongly recommends the introduction of efficiency and quality enhancing 
incentives in local public services management. 

Finally the ICA calls for the use of competitive measures in the privatization process promoted by the 
Decree. 

• Slovakia: The Antimonopoly Office objects to Draft Act on Alcohol Consumption Tax

In the framework of its competition advocacy activities, the Antimonopoly Office of the Slovak Republic 
(the Office) dealt with the draft Act modifying the conditions for holding a licence for the distribution of 
spirits to end consumers. It adopted its opinion on 14 July 2011.

According to the Office, the objectionable conditions referred mainly to the obligation to have a storage 

http://www.dohc.ie/press/releases/2011/20110914b.html
http://www.tca.ie/EN/News--Publications/News-Releases/Patients-will-benefit-from-changes-to-GP-system.aspx?page=1&year=0
http://www.tca.ie/EN/Promoting-Competition/Market-Studies/Professions/General-Medical-Practitioners.aspx
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• Bulgaria: The CPC adopts Conclusions from Fuel Sector Inquiry and opens Proceedings against 
four Undertakings

Following a sharp increase in the price of fuel purchased by final consumers, in March 2011, the Commission 
on Protection of Competition (CPC) initiated a sector inquiry into the market for production and supply of 
motor gasoline and diesel motor fuel. 

Subsequently, following its inquiry, the CPC adopted on 27 July 2011 the findings that, through its sole 
distributor (a subsidiary) – “Lukoil Bulgaria” EOOD, the national fuel producer is a leader on both the 
wholesale and retail markets. It is a vertically integrated undertaking and the only market player which 
does not participate in the distribution chain as a buyer. The gasoline wholesale market and both gasoline 
and diesel retail markets are found to have an oligopoly structure. The main market players at the 
wholesale level are “Lukoil Bulgaria” EOOD, “OMV Bulgaria” OOD, “Nafteks Petrol” EOOD, “Rompetrol 
Bulgaria” AD, “Eko Bulgaria” EAD. The main market players at the retail level are “Lukoil Bulgaria” EOOD, 
“OMV Bulgaria” OOD, “Petrol” EOOD, “Shell Bulgaria” EAD. 

The CPC analyzed the impact on fuel imports of an amendment to the Act on Excise Duties and 
Warehousing of Excisable Goods, introduced in December 2009. The new legislative provisions are 
intended to implement Directive 2008/118/EO and impose on producers and importers the obligations to 
dispatch fuels only in registered tax warehousing. The CPC does not consider these requirements as high 
barriers to entry as no decrease in import flows has been registered. 

The CPC has established that there is a parallelism in pricing with similar trends in price variations on both 
the wholesale and retail fuel markets. The complex nature of pricing and the interdependence between 
the different levels of the distribution chain of fuels and the structure of markets require further analysis 
in order to get a better view of the reasons for the abovementioned tendency, especially in light of the 
existing practice of the public announcement of prices by three of the main wholesale market players. On 
the basis of these findings the CPC initiated proceedings against “Lukoil Bulgaria” EOOD, “OMV Bulgaria” 
OOD, “Nafteks Petrol” EOOD, “Rompetrol Bulgaria” AD for an alleged breach of Article 15 of the LPC and 
Article 101 TFEU on the market for wholesale trade in fuels. 

The analysis of the contractual relationships between the wholesalers revealed that the contracts entered 
into by the supplier “Lukoil Bulgaria” EOOD with respect to the quantities produced by the national 

SECTOR INQUIRIES/MARKET STUDIES

area larger than 200 square metres, the obligation to have annual turnover from the sale to consumers of 
at least € 100 000 and the obligation to have more than 20 permanently employed workers. In its opinion, 
the Office objected that the mentioned conditions may be inappropriately restrictive for entrepreneurs 
acting in a given area. 

The Office also objected to the concept of setting up one sole printing office which would produce 
alcohol control stamps – such stamps have to be applied on the spirit bottles in order to show that 
the tax has been paid - based on a contract concluded for the period of three years. The Office found 
that such contract concluded with the printing office for a three years long period could negatively 
influence potential competitors and raised the question whether the period of three years would not be 
inappropriately long, making it impossible for other companies to compete in printing stamps. The Office 
required the reassessment of this provision.

Due to the objections of the Office, the draft has not yet been approved by the Government of the Slovak 
Republic. The objections raised by the Office regarding the printing office were not accepted and the 
objections related to the conditions for holding a licence distribution were partially adapted.

See further information (in Slovakian)  

http://www.rokovania.sk/Rokovanie.aspx/BodRokovaniaDetail?idMaterial=20241
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refinery contain some clauses that are suspected to be of anti-competitive nature. First, conditional 
rebates (retroactive) are granted to customers on the wholesale fuel market. Second, according to the 
contracts customers are obliged to resell fuels on a minimum price announced on the web page of the 
producer. Based on these findings the CPC initiated proceedings against “Lukoil Bulgaria” EOOD for an 
alleged infringement of Article 21 of the LPC and Article 102 TFEU. 

• France: The Autorité de la concurrence launches Sector Inquiry into automotive Aftermarkets

On 4 July 2011, the Autorité de la concurrence (the Autorité) launched an ex officio sector inquiry 
regarding car services aftermarkets, after spotting a significant increase in the price of those services in 
recent years in France. For instance since the end of the 90s, the price of car maintenance and repair 
services has increased by 35% (twice and an half the French inflation rate over the same period of time), 
while spare parts prices raised by 30%. 

The Autorité will perform an in-depth inquiry into this economic sector to check whether these price 
increases can be explained solely by the rise in raw material and labour costs, or by increasing use of 
electronic equipments or if a possible structural lack of competition also plays a role. The Autorité aims 
at detecting possible competition issues and, if appropriate, will make recommendations to optimize 
competition for consumers.

The Autorité will in particular scrutinize competition from independent repairers vis-à-vis manufacturers’ 
networks of affiliated shops in France. In this respect, special attention will be paid to the conditions of 
access of independent repairers to essential technical information and spare parts from manufacturers 
and to the competition impact of the IPR rights on “visible” parts, such as windows or lightening systems, 
which still apply in France, unlike in other EU countries.

The results of the Sector Inquiry are expected in June 2012.

See further: Decision of 30 June 2011 on the launch of a sector inquiry (in French)

• France: The Autorité de la concurrence launches Sector Inquiry into E-Commerce

On 4 July 2011, the Autorité de la concurrence (the Autorité) decided on its own motion to launch a 
sector inquiry into e-commerce. It aims at analyzing the operation of competition in this sector and at 
making recommendations to public authorities and market players it deems necessary. The Autorité will 
analyze three main issues pending the conclusion of the inquiry in June 2012.

First, the Autorité intends to assess the impact of online sales on traditional distribution channels. It 
will examine the price differences between online sales and brick-and-mortar shops and evaluate the 
competitive pressure, notably on prices, which online commerce exerts over traditional distribution, 
possibly with a focus on certain products and services. The Autorité will also consider whether certain 
online websites have acquired market power, enabling them to sell products at prices which are 
significantly higher than their costs. 

Second, the Autorité will scrutinize the sales strategies of manufacturers aimed at encouraging 
consumers to favor traditional brick-and-mortar shops (identical sales prices between online and stores, 
different products and services depending on distribution channels, restriction on the sale of products 
for selective distribution over the Internet). The Autorité will consider the impact of such behavior on 
competition, while not calling into question the fine-tuning achieved by Regulation No 330/2010/EU on 
Vertical Restraints and its Guidelines, which are, in addition, consistent with its own decisional practice. 

Last, the Autorité will examine the role played by online intermediaries providing electronic payment, 
parcel delivery or price comparison services as the price of their services may have a large impact on 
the end price of the product or service and as there might be insufficient competition at this level of the 
value chain. In particular, the Autorité will carefully examine the way price comparators work to ensure 
that the comparison of products and services is transparent and objective.

The Autorité will invite the main players in the sector (online traders, suppliers, distributors, intermediaries, 

http://www.autoritedelaconcurrence.fr/pdf/avis/11soa01.pdf
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etc) to attend hearings during the investigation and welcomes any contribution in this respect.

See further: Decision of 1 July 2011 on the launch of a sector inquiry (in French)

• United Kingdom: The OFT to decide whether to refer Audit Market to Competition Commission

On 29 July 2011, the OFT opened a consultation on its provisional decision to refer the market for statutory 
audit services to large companies in the UK to the Competition Commission for a market investigation.

Following the closure of this consultation on 9 September 2011, the OFT expects to make a final decision 
during October 2011.

The OFT has been concerned for some time that the market for statutory audit services to large companies 
in the UK is highly concentrated, with substantial barriers to entry and switching. The OFT set out its 
concerns in a submission to the House of Lords Select Committee on Economic Affairs in September 2010. 
(See ECN Brief 03/2011).

On 17 May 2011, the OFT announced that it had reached the provisional decision that the statutory test 
for reference to the Competition Commission had been met. However, before reaching a provisional 
decision on whether or not to exercise its discretion to make a reference, it wished to explore in more 
detail whether there was a reasonable chance that appropriate remedies would be available to the 
Competition Commission. 

Throughout June, the OFT held a number of roundtable discussions and bilateral meetings with interested 
parties to discuss whether such remedies would be available to the Competition Commission and whether 
or not a reference would be appropriate. Participants included audit firms, investor organisations, 
shareholder groups, professional bodies, regulators, Government bodies and academics.

Following deliberation of the meetings held and the evidence obtained, the OFT said it was satisfied 
that there was a reasonable chance that appropriate remedies would be available to the Competition 
Commission in the event of a reference.

See further: Summary of OFT’s work

• United Kingdom: The OFT proposes Competition Commission Investigation of Aggregates, 
Cement and Ready-Mix Concrete Markets

On 16 August 2011, the OFT published its market study into aggregates, cement and ready-mix concrete. 
It proposes to refer the sectors to the Competition Commission for more detailed investigation.

These sectors had a combined turnover in 2009 of up to £3 400 000 000 (€ 3 800 000 000) and are vital 
inputs in the construction sector, which represents 7 % of UK GDP. Some 40 % of construction expenditure 
is in the public sector, for schools, hospitals, roads and other physical and social infrastructure, with the 
central Government being the biggest customer.

In its study the OFT identified a number of features of the sectors which could prevent, restrict or distort 
competition. These relate both to structural features that may dampen competition, and to the conduct 
of major firms towards smaller operators.

Issues include:
• High barriers to entry in the aggregates and cement sectors due to the difficulty of obtaining planning  
   permission and the level of investment required.

• High and increasing levels of concentration: five major players account for over 90 % of the cement  
   market, 75 % of aggregates sales and 68 % of ready-mix production.

• The effects of vertical integration: the major firms are integrated across aggregates, ready-mix concrete  
   and cement. The OFT has received complaints about vertically integrated firms refusing to supply or  

http://www.autoritedelaconcurrence.fr/user/avisdec.php?numero=11SOA02
http://ec.europa.eu/competition/ecn/brief/03_2011/uk_audit.pdf
http://www.oft.gov.uk/OFTwork/consultations/closed-awaiting/accountancy-audit/
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• Czech Republic: Conference in Brno – Celebration of 20th Anniversary of Competition 
Authority

The Office for the Protection of Competition (the Office) is celebrating its 20th Anniversary in 2011. To 
emphasize the importance of this event, the Office is planning to organize seminars and conferences 
promoting the protection of competition, as well as public procurement and state aid control. 

OTHER ISSUES OF INTEREST

   discriminating against non-integrated competitors through their pricing.

• Multiple contacts and information exchanges across the markets, with major firms supplying each other  
   with both aggregates and cement, and engaging in joint-ventures and asset swaps.

• An apparent squeeze between rising cement prices and stable or falling ready-mix concrete prices,  
   affecting independents which both buy cement from vertically-integrated majors and compete against  
   them in the ready-mix concrete market.

The OFT consultation closed on 30 September 2011. It is now examining the responses and a final decision 
is expected within the next few months.

See further: Summary of OFT’s work

• United Kingdom: Change needed to encourage Competition in Organic Waste Treatment

On 22 September 2011, following a market study, the OFT issued recommendations designed to encourage 
increased competition and greater efficiency in the treatment of organic waste. 

In its market study into the treatment of organic waste in England and Wales the OFT identified a number 
of barriers to competition related to aspects of economic, environmental and planning regulation, and 
to the apparent corporate culture of some water and sewerage companies. The market study followed 
a request to the OFT from the Water Services Regulation Authority (Ofwat) and the OFT has worked 
closely with Ofwat throughout the market study. The report makes a range of recommendations aimed 
at promoting competition, hence driving efficiency and innovation in the sector.

At the heart of the recommendations are proposed changes to the economic regulation of water 
and sewerage companies to foster efficiency and help create a level playing field between them and 
other suppliers of organic waste treatment. The study also recommends greater harmonisation of the 
environmental regimes applicable to sewage sludge and other organic waste. In addition, the OFT 
considers that planning policy proposals currently under consideration could contribute to greater 
competition.

The OFT has provisionally decided that a market investigation reference to the Competition Commission 
would not be appropriate at this time, as it considers that the regulatory barriers and distortions to 
competition identified in this market study can be better and more proportionately addressed by 
Ofwat and other government departments acting on the recommendations in this study. The OFT is 
now consulting on this provisional decision and the consultation period will close on 27 October 2011.

See further: Summary of OFT’s work

http://www.oft.gov.uk/OFTwork/markets-work/current/aggregates/
http://www.oft.gov.uk/OFTwork/markets-work/current/organic-waste/
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The most important event of the celebrations is the international conference which will take place in Brno 
on 29 November – 1 December. The conference will be devoted to consumer protection and in particular 
“what competition brings to consumers”. 

The three main sessions will focus on the links between consumers and public procurement, consumers 
and state aid and consumers and competition in general. The topics discussed will cover: “Competition 
and Consumers”, “Collective Damages Actions”, “Bid rigging” and “Economics in Competition Law”.

The Czech Competition Authority is delighted to invite the ECN Brief readers to attend the conference. 

More information is available on the website of the Office: www.compet.cz or by e-mail: jana.daneckova@
compet.cz.

• Poland: European Competition and Consumer Day in Poznań

The Polish Office of Competition and Consumer Protection will host the European Competition and 
Consumer Day on 24-25 November 2011 in Poznań. The importance of the event is emphasized by the 
fact that Poland for the first time holds the Presidency of the European Union.

There is a long-lasting tradition that each Presidency organises the European Competition Day. However, 
the Polish Office of Competition and Consumer Protection decided to go one step further. As the Office 
deals not only with competition, but also protects consumer rights, it was decided that the event would 
be devoted to the interaction between competition and consumer protection:  “Competition – what’s in 
it for consumers?” 

Having experts dealing with antitrust law and consumer protection under one roof will enable the 
participants to engage in an interesting debate and hopefully reach new conclusions regarding the benefits 
that consumers obtain from competition protection. The Polish Office of Competition and Consumer 
Protection believes that the event will contribute to raising awareness about the issues of distortions of 
competition, which cause serious harm to consumers and the economy and to draw greater attention to 
both domestic and European competition and consumer issues. 

Online registration will be available soon. We invite you to visit the link below for more information.

See further: European Competition and Consumer Day, 24-25 November, Poznań 

• Romania: Conference on “Competition in Sensitive Sectors of the Romanian Economy”, 21 
October 2011

On 21 October 2011, a conference on “Competition in sensitive sectors of the Romanian economy” 
organized by the Romanian Competition Council will be held in Bucharest. 

International representatives with prominent experience in the field of economics and competition 
law, will participate, including Mr. Joaquin Almunia, Vice-President of the European Commission and 
Commissioner for Competition, Mr. Leonard Orban, Romanian Minister of European Affairs, Mr. Bogdan 
Chiritoiu, President of the Romanian Competition Coucil, Mr. Manuel Sebastiao, President of the 
Portuguese Competition Authority, Mr. William Kovacic, Professor at the University “George Washington”, 
Mr. Valentin Mircea, Competition Counselor at the Romanian Competition Council and Mr. Otilian Neagoe, 
Vice-President of the Romanian Competition Council. 

The topics debated in the first part of the conference will focus on recent sectoral developments at 
national and EU level regarding pharmaceutical distribution, consumer credit and public acquisitions, 
while the second part will put emphasis on screening devices for measuring the degree of competition in 
various sensitive economic sectors.

The conference will be preceded on 20 October by the round table of the national competition authorities 
from the Black Sea – Caspian Sea region, to which representatives from Armenia, Azerbaijan, Georgia, 

http://www.compet.cz
mailto:jana.daneckova%40compet.cz?subject=
mailto:jana.daneckova%40compet.cz?subject=
http://www.prezydencja.uokik.gov.pl/en/eccd
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Ukraine, Uzbekistan, Bulgaria, Turkey, Russian Federation, Republic of Moldova, Kazakhstan, Kirghizstan, 
Tajikistan are invited.

• Germany: Seminar on Sports and Competition Law and 2nd European Competition Authorities’ 
Football Tournament

From 15 to 17 September 2011, the Bundeskartellamt (BKartA) hosted a Seminar on Sports and Competition 
Law and the 2nd European Competition Authorities Football Championship. Last year’s host had been the 
Netherlands and the Championship had taken place in The Hague.

This year´s seminar brought together representatives from 10 different European countries and 10 
competition authorities. 

The focus was on current cases in the area of sports and competition. Following the opening of the seminar 
by Julia Topel, Head of the 6th Decision Division of the BKartA, the first presentation on Central Marketing 
of Football Media Rights from an Economic perception was given by Prof. Justus Haucap, Head of the 
Monopolies Commission. He was followed by Alexandre Lacresse, from the French Competition Authority, 
whose presentation dealt with the market situation in France and especially the phenomenon of “Double 
Exclusivity”. The BKartA’s representative, Dr. Stephanie Jungheim, gave a presentation of the German 
Football League Marketing Plans for the seasons 2013/2014 onwards. The last speaker, Tomás Polách, from 
the Czech Competition Authority, presented a case of abuse of dominance in the Czech Ice Hockey League. 
Each presentation was followed by a session of questions and answers and a lively discussion.

On Saturday, the 2nd European Competition Authorities Football Tournament was opened by Andreas 
Mundt, President of the BKartA, who also presided over the award ceremony. Seven teams competed for 
the challenge cup. After several exciting matches the Hungarian Competition authority’s team won the 
European Competition Football Cup, followed by the Netherlands and Norway in second and third place 
respectively. Belgium, Switzerland/Czech Republic, France and Germany also took part in the tournament.

• Lithuania: Report on 8th Regional Competition Conference in Vilnius

On 29 and 30 September 2011 the Competition Council (CC) hosted the traditional 8th Regional Competition 
Conference in Vilnius, jointly with Vilnius University, the oldest and largest Lithuanian higher education 
institution. As usual, the Conference lasted two days starting with the plenary session on 29 September 
and ending with working group discussions on 30 September.

For the first time, the plenary session was open to registered guests, among which were academics, legal 
practitioners and corporate representatives. The 1st day’s plenary session started with a panel discussion 
on setting enforcement priorities and ended with a roundtable discussion on topics presented in three 
panels discussions, namely on prioritization, personal liability of managers, and advocacy and competition 
compliance. 

The second day was dedicated to sharing the enforcement experience among representatives of the 
Estonian, Latvian and Lithuanian competition authorities in the framework of three working groups in 
which the following topics were discussed: competition issues in waste, retail trade and energy sectors; bid 
rigging in public procurement; anticompetitive agreements in insurance, healthcare and banks’ services 
sectors as well as some procedural aspects in cartel investigations.

More than 100 participants attended this event and speakers of seven Member States’ Competition 
Authorities, including the Lithuanian Competition Council, and two legal practitioners made  presentations.

See further: conference pictures 

• Portugal: The Competition Authority launches new Website

On 12 September 2011, the Portuguese Competition Authority (PCA) launched its new website, with a 
renewed image and innovative online resources.

http://www.konkuren.lt/en/index.php?show=conf_pr
http://www.konkuren.lt/index.php?show=news_view&pr_id=917


29

 

• Hungary: Two new Members appointed to the Competition Council of the GVH

On 1 September 2011, Mr Pál Schmitt, the President of the Hungarian Republic, appointed Dr. Ádám Berki 
and Mr Tamás Pál as new Members of the Competition Council of the Gazdasági Versenyhivatal (GVH - 

PERSONALIA

The PCA is entrusted with the mission of ensuring compliance with competition rules in Portugal, as 
well as raising public awareness among economic actors to foster healthy competition in the Portuguese 
economy.

In light of this mission, the PCA has launched a new website, consolidating its online presence and offering 
new online services and functionalities. It broadens, systematizes and updates information regarding 
competition law enforcement in Portugal, while providing an integrated online interaction platform.

In developing this modern and agile, as well as up-to-date, website, the PCA makes greater strides in 
achieving its objective of providing information, transparency and interaction. 

On the new website, visitors can consult information in Portuguese and English on the PCA and its structure, 
its advocacy and enforcement activities, as well news and upcoming conferences and events. Visitors may 
also submit a complaint online, search for relevant legislation or notify the PCA of a merger operation.

Visit the website at www.concorrencia.pt.

• Slovakia: International Conference on the Occasion of 20th Anniversary of the Application of 
Competition Rules in the Slovak Republic

The conference took place in Bratislava on 4 October 2011 and gathered speakers from competition 
authorities of the V4 countries (Czech Republic, Hungary, Poland and Slovak Republic), Austria, the 
Directorate General for Competition of the European Commission, competition experts from Belgium 
and France as well as representatives from the political life. It was attended by representatives from the 
business world, lawyers, judges and academics and scientists.

Three main topics were developed during the day: developments and new trends of competition policy, 
judicial review as an important part of application of competition rules and merger assessment. For the 
first time in Slovakia, this conference provided an outstanding platform for open discussions between 
representatives of competition authorities and courts which contribute jointly to the creation of the system 
for the protection of competition. Indeed, the final judgements of the courts contribute to the enforcement 
of the decisions of competition authorities and, at the same time, the courts are the supervisors of the 
observance of due process rules and guarant of an independent decision-making process. The conference 
offered some space for exchange of views between experts from both types of institutions as well as with 
academics and foreign experts. Competition law experts from France, Belgium and Slovakia commented 
on the topic Judicial review as an important part of the effective application of competition rules.

Special attention was devoted to merger control which is a preventive tool of competition law. It must 
work effectively and at the same time, burden the undertakings at minimum. However, the competition 
institution must thoroughly assess the transactions which may raise competition concerns. As the 
globalization of economy implies also the harmonization of merger control in certain countries, competition 
experts from V4 member countries and from Austria exchanged their experiences in merger assessment. 
They discussed problematic issues, efficiency of procedures and cooperation in the framework of their 
competition authorities. Lawyers specialised in merger procedures provided their view on the issue of 
merger control. Finally, the Antimonopoly Office of SR took the occasion to inform the audience on a 
proposed amendment to the Act on Protection of Competition.

See further information (in English)

http://www.concorrencia.pt
http://www.antimon.gov.sk/409/4452/international-conference-on-the-occasion-of-20th-anniversary-of-application-of-competition-rules-in-the.axd
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Hungarian Competition Authority). The Members of the Competition Council are appointed for a period of 
six years and may be reappointed once.

Mr Ádám Berki graduated from Budapest University of Technology and Economics, Faculty of Engineering 
in 1971. From 1976 he acted as judge at the Budapest Metropolitan Court (at the industrial property rights 
council) and conducted legal activities. While acting as a judge, he also obtained a law degree in 1984 from 
Eötvös Loránd University, Faculty of Law. Afterwards, he worked as a legal adviser and a lawyer, mainly in 
business law. He speaks fluent German and Greek. 

Mr Tamás Pál graduated as a chartered economist from Budapest University of Economic Sciences, Faculty 
of Economics in 1993. Up to now, he has mainly acted as manager of financial companies or as chief 
executive officer. He has also lectured at Budapest University of Economic Sciences from 1994. Since 2011, 
he has been giving lectures at Budapest University of Technology and Economics, Institute of Business 
Studies. He speaks fluent English. 

See further: Press release (in English)

• Ireland: Government appoints new Chairperson of the Competition Authority

On 1 October 2011, the Minister for Jobs, Enterprise and Innovation, Mr Richard Bruton appointed Ms 
Isolde Goggin as Chairperson of the Competition Authority.  Ms Goggin will also act as Chairperson-
Designate of the proposed Consumer and Competition Authority which will result from the amalgamation 
of the Competition Authority and the National Consumer Agency. 

Isolde Goggin is a former Chairperson and Commissioner of the Commission for Communications Regulation 
(ComReg) (2002-2006) and a former member of the Competition Authority (1996-2002).  She also worked 
in the Directorate for the Information Society in the EU Commission. She holds an engineering degree and 
an MBA, as well as a Post-graduate Diploma in European Competition Law and is an Honorary Fellow of the 
Institution of Engineers of Ireland. 

At its meeting on 5 July 2011, the Government gave its approval to the draft legislation to merge the 
National Consumer Agency and the Competition Authority.

Minister Bruton said of the appointment; “I am delighted to appoint Ms Goggin to the position of 
Chairperson of the Competition Authority.  She is returning to the Authority at a challenging time both 
economically and organisationally.  

“As I have repeatedly said, improving competitiveness will be crucial in leading our recovery. The 
Competition Authority has a crucial role in ensuring that this happens, by promoting the interests of 
the consumer and small business against powerful organisations who abuse their positions. The role is 
particularly important given the radical changes which this Government is implementing, by merging the 
Competition Authority with the National Consumer Agency to create a strong consumer champion with 
real teeth, and by increasing the sanctions available to the Authority in battling anti-competitive practices.”  

See further: Press release

• Lithuania: New Member of the Competition Council

On 23 August 2011, the President of Lithuania Dalia Grybauskaitė signed a Decree by which Mr Elonas 
Šatas, lawyer, former Head of the Law and Competition Policy Division, has been appointed as a Member 
of the Competition Council of the Republic of Lithuania for the tenure of six years. 

Mr Šatas started its career in the Competition Council in 2003 as a senior expert in the Consumer Goods 
Division. Between 2005 and 2007 he was the head of the State Aid Division. From 2007, he has been 
the Head of the Law Division which in 2010, after the structural reform of the Competition Council’s 
administration, was renamed the Law and Competition Policy Division.

See further: Press release

http://www.gvh.hu/gvh/alpha?do=2&st=2&pg=133&m5_doc=7284
http://www.djei.ie/press/2011/20111003.htm
http://www.konkuren.lt/en/index.php?show=news_view&pr_id=897
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• Czech Republic: Annual Report 2010 published

The Office for the Protection of Competition (the Office) presents its Annual Report for the year 2010.

The Report summarizes the most important cases of the Czech national competition authority from the 
last year as well as the latest statistical data on the activities and functioning of the Office. It also provides 
a short preview of the planned agenda of the Office for the upcoming months.

The Office is a central body of the state administration with powers in the area of competition, state aid 
and public procurement.

See further: Annual Report 2010

• Denmark: The Competition and Consumer Authority publishes Competition and Consumer 
Report 2011

The Danish Competition and Consumer Authority has published its yearly Competition and Consumer 
Report for 2011. The report highlights the interplay between competition and consumer behaviour and 
takes stock of intensity of competition and consumer conditions in Denmark. 

The report underlines that effective competition and good consumer conditions are important drivers for 
growth and create new opportunities for consumers. Effective competition contributes to the dynamic 

ANNUAL REPORTS

• Luxembourg: Change at the Head of the Competition Council

The initial mandate of seven years of the current president of the Luxembourg Competition Council, 
Thierry Hoscheit, comes to an end on 29 October 2011. 

As he has decided not to sign up for a renewal of his mandate, the Grand-Duc has nominated Pierre 
Rauchs to this post. Pierre Rauch, who is currently a high level official at the Ministry of Economics, will 
take up his new position on 1 November. 

More changes are expected in the coming months, as the competition law is expected to be amended in 
the course of October.

• The Netherlands: Dineke Mulock Houwer appointed to the Board of the NMa

Dineke Mulock Houwer was appointed as Member of the Board of the Netherlands Competition Authority 
on 25 September 2011. She succeeds Jaap de Keijzer who became a member of the Board on 1 October 
2009. From day one, Mr. De Keijzer acquitted himself outstandingly of his duties as a member of the 
Board. For that, the NMa owes him its heartfelt gratitude. 

Ms. Mulock Houwer will remain a member of the Board until the merger of the NMa, the Independent 
Post and Telecommunications Authority of the Netherlands, and the Netherlands Consumer Authority, on 
1 January 2013. She will be responsible for the corporate services portfolio and will take part in meetings of 
the Board of Directors. She will work part-time. As Mr. De Keijzer’s portfolio included energy and transport 
regulation, Mr. Chris Fonteijn, the Chairman of the Board, will, in addition to his current portfolio, also be 
responsible for the regulation portfolio. 

The NMa looks forward to Dineke’s participation in its Board of Directors. 

http://www.compet.cz/en/competition/news-competition/annual-report-2010/
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development of the business sector and ensures that consumers have access to the best products at low 
prices. Good consumer conditions ensure that consumers can make safe purchases, businesses compete 
on a level playing field, and that consumers can choose their preferred products. This enhances market 
efficiency and increases wealth. 

The report shows that consumer conditions in Denmark have improved over the years till the present 
year. There are signs of a slight improvement in competition intensity from 2000 to 2008 (2008 is the 
last year with data on the intensity of competition). However, the results also indicate that the degree of 
competition in Denmark is not as vigorous as in comparable countries. The results are based on indicators 
of consumer conditions across a large number of markets and competition indicators measured by 
comparable prices and a composite competition index for Denmark.

Strong competition and consumer legislation, effective enforcement, and preventive effort set out the 
framework for a sound interplay between consumers and businesses. In 2010 consumer conditions in 
Denmark were improved in the areas of travel guarantee from Danish providers of car rental and flight 
tickets in foreign countries, assessment of loan risk and in the area of consumer rights when businesses 
do not follow decisions taken by Consumer Complaints Board (in such case, consumers can turn to the 
bailiff’s court to ensure that businesses follow the decisions). Furthermore, the Competition Council’s 
scope to interfere in harmful mergers was strengthened. 

Competition in publicly-provided services contributes to ensuring the cost efficient production of 
public services and may enhance innovation. The proportion of public services subject to competition 
has increased in recent years, most notably in municipalities. However, large differences exist between 
municipalities with respect to their use of private suppliers. It is noteworthy that competition in welfare 
services is less wide-spread in comparison with competition in technical services (e.g. city development 
and road maintenance). This suggests that increased competition in publicly-provided services can 
improve efficiency in the public sector further.

The Report also mentions that in April 2011, the Danish government entered into an agreement with a 
range of parties in the Danish Parliament to boost Danish productivity through increased competition in 
the construction sector, the private service sector and the public sector. 

An English summary of the Competition and Consumer Report is available at the Danish Competition and 
Consumer Authority’s website. 

See further:  Summary of the Report (in English)

• Finland: The Competition Authority publishes its Annual Report 2011

On 23 June 2011, the Finnish Competition Authority (FCA) published its Annual Report, which includes 
a summary of the FCA’s main achievements in 2010. It also contains 12 articles concerning competition 
enforcement and advocacy written by the FCA’s experts. The topics cover, among others, the major changes 
in the Finnish Competition Act which will enter into force 1 November 2011, permissible horizontal co-
operation, intervention in excessive pricing situations, the recent case law of EU courts, as well as the 
prioritisation principles of the FCA.

See further: Annual Report 2011 in English 

• Germany: The Bundeskartellamt’s Activity Report 2009/2010 released

On 28 July 2011, the Bundeskartellamt (BKartA) presented its activity report 2009/2010. The BKartA 
can look back on two very successful years of protecting competition and is determined to keep up this 
intensive pace of work.  

The last two years of activity have namely been characterized by intensified cartel prosecution: 27 
proceedings have been opened, searches have been carried out in 172 companies and 6 private homes 
in total. With the help of 78 leniency applicants, the BKartA managed to uncover a high number of illegal 
cartels in various product areas and to impose fines totalling € 564 200 000 000 millions in the last two 

http://www.kfst.dk/en/service-menu/publications/
http://www.kilpailuvirasto.fi/tiedostot/vuosikirja-2011-englanti.pdf


33

 

years. The Public Procurement Tribunals which are assigned to the BKartA have also had a record number 
of 394 review proceedings to report. 

The intervention of the BKartA spares the victims of cartels extra costs in the three-digit million range per 
year. 

Another key aspect of the BKartA’s activities in the last two years was a rigorous merger control. Though 
the number of merger projects generally decreased by approx. 50% to 1985 cases. In the last two years, 31 
merger projects went into second phase examination proceedings after which four have been prohibited 
and eight could be cleared with conditions. 

The BKartA has also made increased use of sector inquiries. This means of investigation is used in sectors 
which show indications of competitive imbalances in order to determine their causes. It has been applied 
e.g. in electricity markets, in the food retail sector and in fuel markets, where a problematic market 
structure of a collective dominance of the five major fuel companies has been detected. 

In accordance with a collective effort to strengthen competition in the energy markets, extensive 
compulsory reimbursements were imposed to numerous gas suppliers. Capacity bottlenecks in the gas 
transmission could be removed and far-reaching commitments gained from heating current providers 
have contributed to a further liberalisation of the market.

The Activity report (German version) is available here.

http://www.bundeskartellamt.de/wDeutsch/download/pdf/Taetigkeitsbericht/TB_2009_2010.pdf
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