
 

                                                                                                                                                                                                                                                
 

• European Commission: Recent Developments on Discovery following Amicus 
Curiae 

On 27 August 2010, the US District Court of the Eastern District of New York, Judge John 
Gleeson, on appeal issued an order whereby access by the plaintiffs to a Statement of 
Objections and to a transcript of an Oral Hearing emanating from the European Commission's 
investigation was denied. This order resolved a discovery dispute over the two documents 
created in connection with the Commission's investigations into the conduct of Visa and 
MasterCard.  

Visa and MasterCard are defendants in the class action Re payment card interchange fee and 
merchant discount antitrust litigation in the US (MDL Docket No. 1720, Master File No. 1:05 
md-1720-JG-JO). The plaintiffs are merchants in the United States who accept Visa and 
MasterCard payment cards. Initially, in February 2010, Magistrate Judge Orenstein ordered 
MasterCard to produce the transcript of the Oral Hearing before the Commission (held on 14 
November 2006) and Visa to produce a copy of the Commission's Statement of Objections 
addressed to it (3 April 2009). The defendants appealed this order. The Commission intervened 
in this case against discovery of those documents by an amicus curiae brief. The Commission 
asserted its interest to protect the confidentiality of its enforcement proceedings and therefore 
opposed discovery of the said documents.  

On appeal, Judge Gleeson concluded that the discovery in this case is contrary to the law of 
international comity. Judge Gleeson stated that "[…] the Commission has strong and legitimate 
reasons to protect the confidentiality of Statements of Objections and Oral Hearings as a 
general matter". According to the order, the Commission has established that confidentiality 
plays a significant role in assisting the effective enforcement of European antitrust law. Most 
importantly, confidentiality encourages undertakings to cooperate with the Commission's 
investigations.  

In his order, Judge Gleeson has underlined that the confidentiality the Commission seeks is 
particularly important in encouraging voluntary cooperation by third parties. But even when 
the Commission compels the participation of third parties, the assurance of confidentiality 
tends to make their participation fuller and more open. Moreover, the confidentiality of the 
investigative and adjudicative process is also important to encourage candour by the targets of 
the investigation. "That the proceedings are secret encourages free and open participation by 
the parties under investigation, which in turn serves the Commission’s interest in detecting and 
punishing violations of its laws. The Commission’s interests would be significantly undermined if 
its confidentiality rules were disregarded by American courts in this case and others like it." 

Under the US case-law (Aérospatiale, 382 U.S. at 544 n.28), in the comity analysis of a discovery 
request, a number of factors are relevant. These factors lead to the following five questions: (1) 
how important is the requested information to the litigation; (2) how specific is the request; (3) 
did the information originate in the United States; (4) are there alternative means of securing 
the information; (5) how much would refusing the request undermine important United States 
interests, and how much would complying with the request undermine important foreign-
sovereign interests. 

After weighing all the factors, Judge Gleeson concluded that the Commission's interest in 
confidentiality was entitled to prevail. Judge Gleeson stated that "Preventing the European 
litigation documents’ use in foreign private litigation is among the legitimate reasons for 
keeping their contents secret."  

 


