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• Slovakia: The Supreme Court upholds Authority’s Decision in Banking Cartel Case
On 21 and 22 May 2013, the Supreme Court of the Slovak Republic (Supreme Court) upheld a decision 
of the Antimonopoly Office of the Slovak Republic (the Office) in a case concerning a banking cartel, 
vis-à-vis two of the banks involved – Slovenská sporiteľňa, a. s. (SLSP) and Všeobecná úverová banka, 
a. s. (VUB). In doing so, the Supreme Court following a preliminary ruling of the Court of Justice of the 
European Union (ECJ), annuls the decision of the Regional Court Bratislava (RC BA). As to the proceedings 
concerning the third bank (CSOB), they are pending before the Office following the annulation of its 
decision by the Supreme Court.

In its preliminary ruling of 7 February 2013 (C-68/12), the ECJ confirmed that it does not make any 
difference for the application of Article 101(1) and Article 101(3) TFEU whether a competitor adversely 
affected by a cartel agreement held the appropriate licence required for business activity under national 
law, at the time when the cartel agreement was concluded. Where an agreement has as its object the 
prevention, restriction or distortion of competition, there is no longer any need to take account of the 
concrete effects of the agreement in order to establish its unlawful nature. The ECJ further explained that 
competition rules protect not only the interests of competitors or consumers but also the structure of the 
market and thus competition as such, and that ‘it is for public authorities and not private undertakings 
or associations of undertakings to ensure compliance with the statutory requirements’. In addition, the 
ECJ held that to find that an agreement restrictive of competition under Article 101(1) TFEU, it is not 
necessary to demonstrate personal conduct on the part of a representative or personal assent, in the 
form of a mandate, to the conduct of an employee who participated in an anti competitive meeting. This 
opinion was in line with the Office’s cartel decision. 

On 17 December 2009, the Office fined three banks in Slovakia (SLSP, VUB and CSOB) for having taking 
part in a cartel, the aim of which was to exclude a competitor, the Czech company AKCENTA CZ, a. s. 
(AKCENTA) from the market for cashless foreign-exchange operations, to take over its clients, and/or 
keep their own clients. The Office qualified the conduct of the banks as a very serious infringement of 
competition rules, as it allocated markets (clients), and imposed fines of € 3 197 912 on SLSP, € 3 810 461 
on VUB and € 3 183 427 on CSOB (See ECN Brief 2/2012). All three banks appealed the first and second 
instance decisions before the RC BA, which annulled the Office´s decision concerning the three banks in 
three separate judgments in September 2010 (See ECN Brief 5/2010).

The Office appealed the judgments to the Supreme Court, arguing that AKCENTA was a competitor of 
the banks on the Slovak market for cashless foreign exchange operations and that the fact, whether it 
held the licence legally required to conduct its activities or not, was not relevant for assessing the banks’ 
conduct from the point of view of competition rules. In the Office’s view, what was decisive was that the 
competition rules were infringed.

On 10 February 2012, the Supreme Court decided to submit four questions for a preliminary ruling to the 
ECJ. Three questions concerned the legality of Akcenta´s activities. The core question was whether it is of 
legal relevance for the assessment of a restrictive agreement under Article 101(1) TFEU that a company 
concerned by the cartel agreement is allegedly acting “illegally” (without the licence legally required) on 
the relevant market at the time of conclusion of the cartel agreement, and/or whether Article 101(3) 
TFEU could be applicable to such an agreement. The fourth question related to the issue of liability of 
one of the banks for the conduct of its employee taking part in a cartel meeting and in related e-mail 
exchanges between the banks. (See ECN Brief 2/2012)
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